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QEllilQli 

The princip::.l q,ueztion to 'be e.etcrn.inec. in this cc.se is 

'Vohcther V:z.l1¢Y' Express Co .. :1:'S:: 'P!'cscr:tpti ve right -to operc.te.::ls 

2.n express corpor~tion bctw~cn Slltl, 'Fr~ncisco;· SouthS~,n Frc.ncisco 
cne cert$in Esst Bey pOints 3nd.b~twecn S~Let~dro~d R1chmo~d. 

' ... ' ...... . 

_, .. • • ~ '. I 

. Pacific Motor :i:'~riff. Burc~u, by' 1 ts 'complaint' as .. a'boveen-

titled ~"'ld' the:tmen'dmcnt thereto,ollcgcs thC.t thcdefendmlt"V'cl

ley Express Co.; hns no cuthority to opc-rctc'octwccnthe points· 

~'bove-:ncnt1oncc.. Derendc.nt o.dtli ts th:-t i t h~s not~'bt~ined -~ecr-. 
t1ficC.tc~! pub1ic·convcnicncc·ancincces::ity to do so,b1.lt c.vers 

the:: it ~ co..uir~e ,- z.. pr0scripti ve right to conduct 'buslness, ~,S ~, 

t:xpress c">rpl'j1.":.ti,,n·:tr.. Z'Uch.tcrritory bY' virtue o:C,opcr~ti"ns', 
. \" ' . 

... 1--, " . 



Case 

(1) 
. performed prior to August 1,. 19:33. 

To aidthc.Commission in determining 'the issucs thus 

raised; a public hearing '",-as held ,in San Fra.""ci~co October 6 and 

'NOYCm:,crlS, 1939, and January 26 and Jun~ 18" '1940,V1hC1:"C cvid~nce 
pcrt~in.1nz.-:O·thc'case was introd\lced. ·'!hel:lattcr';"~s.·s\lo:nitt~e/ 

, . '" 

on briel's to be tiled su:'sequently. Thcschavcbe~n rcceive~and' 

thc . case is ready : for decision •. 

The eVidencc of.1."(;:co1:"o. shows th~t in 1932 Valley Express 

h~d a truck depot,. . Pick~up ·t-rtlcks ,.'lnd 0mployecs in S~ Fr~ncisco . 
~nd a-:erminal, y~:r:d,. pick-up t~ucks ::'..~e en. office- force. in O.::.klcno.. ' 

': . 
. A c'ontrect ";'I'asproduced c.t the .1'l.C3ri."lg v:h~l.ch was cntc'r~e1n'to b7 Vo1~ . 

, 1c7Exprc:;s·.co~~nclaighv:.z.YTr~sport. Co:pc.nyDccel:ib<:r 8,'1932,' 

wher~ by the letter agreed: t'o _ act . .j S 'l.mderlYing·' c:.rrier for' the. 

i'or::ler,in the, territory' in que·stion •. A tariff public:J.tionc1esig-. 

,nat~e:'c.sOriginO.l p:.gc 21(c) of Valley EA.prc~s'Co.'Loe~l:ExP~~s.s 
, ',' 

, " 

19:33> and·shOi'ii..""lg. ra teo!:: bctwcc::.. the. controversi:.l. pOints l' WfJ,S ' 

introo.occd··in evidence.' Thetcst1mony o:f' ':!.witncss!'or.'th~ ecfcnd-' 

ant' indicates' that the z:lip'Pin~ lil)cu;~nts ond:records: of.'the '\Ta11ey'; 

Express Co~ up:to 19:37 were ';,~stroy,;d.' in lar,se part., This witness, 
" " 

~lso testifiee thot he !H?'.;Jrcned, the 'records of: theunt:!er1Y1ng' C~~- , 
, . 

-rier, '?igh,· .. ay' Tre.nsport Cocpo.ny" ~mti foune' them'to be ·1.."'lco~pletc •. , 
" However, .. soceshipp!ng c.ocu'.llents ;",Oerc' clj.scovcr'e6. .:and introdue~:' in 

ev1clence. Four shipments thu::cvidenceCh::c beentransported,p;ior 
f - • '.~' 

to ,August 1" 19;33 ~ One wi tne!;~'test1t:!.cc. ·tMtc1e!enea."'lt hcd hculecl 

shipments ,of,o:inefor him c.urine 19.33 !roI:l 'Oakland' to S~"'l ?r3ncisco. 
. , , 

' ... 
He did not reme:noc'r ·.~hether any w1nc wa!; shipped via Valley Exp~ess 

, c,. 
(:I..) Section' 2 Ck)'o! the Public 0-:111 tic: A~'t" Wh1ch,~cfilles', ~ . 

cxpress'corpl)'retion.cnd $~ct1on 50(r) or the .Act, which re
quires c:Qress c~rpor'otions to ~0curc certificates ·or public' 
convenience .:tnd· nccezsi ty . bei"orc COL'l!!lCne1ng opera tionz" . 
bccc.:ne . cr1'octi.VCAu~st ,l, 19')~. 
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ocforoflugust l~ 193;. The' shi?ping ~ocu~cnts referrea to ~bove 

!:how that \'/inc was·· carri~c. 'between Oakland. and. Soan" Francisco after 

that date, '. however. There is eVidence in the record. also showing', 

thatvar·1ou::;.: co:run~d1 tj.es 1..." add1 tion' ,to wine were trans'ported: 'by . 

. Valley Express Co. 'between certain 01' the pOints in G.uest1on··a£t~r 

August 1, 1933." ., 

E~sed upon the evidence produced ,in this matter, COI:l-" 

pl~inant a:-gue:s that the defendant, 'v311ey Exprczs Co~, hrs no pre-

scriptive' r1ght,cuthorizingit to 'perform the operations com-
, , 

plaincC: of becausoit V/CS not oper::.t'l.ng Lot goodf~ith prior to. 

,A,-'gust 1,1933', when the stctute .rcqui:l."1ngcxprez!)corporat1on::' to 
,'" . 

secure~, ccrti~ic~teo! pub1ic'conv~nicncC' and ncccs~1ty b~c~:l€ ,., 

·effective. .It is. flrZ1..Ocd :furthcr th:lt if dc:t'cnd::mt didsecu't'c- ~ 

p:-c:::cri?tive.right by virtu~ 0-: good faith,>pC'1"aticn prio:-to:thc 

c.ate·ofs:a1e st~,tuto,.the right th'ls.acquircd,was'limited·t.,'thc' 
. " . 

transportcti¢n ofthc·fout' commodities zhownby,thcobovc-~cnti¢ned 

zh1pping c.o,eumcnts to have bccntro.nspt71rtcd. b~rm,"~. Auguzt 1, 193:3 .. " 

These cOmrl¢di tiez ~~rc cc.nn"r!, go"c z ,'tin v:c.r~s·· (shret::dcr::;), !'lcts.lz 

ane:\Jrlapbags.· . Finc11y,' , it· is eontenrled." th~.t ' even' if. c.efcnd.3:lt· 
" ", .' .. " "" 

cliO. : acquire . a 11::1i tee . prescriptive :'ight, to' haul the' 1'01:1'1" ~ cO:m:lod1- . 

tie::; ~pec1f1ed,.' SUC!'l' :-ight Vias cbaneoned' becauze . of . f~.il1.'lre' of' '.' 
.. ' 

These·eontcntion~ v:111be 
considered in thei:-r~sp.~ct1 va oriel". 

COl':lplnina."'lt a ppo.rcn'tly . ~J.ssumes thatdef~ndant. did not·· 
co~C?nce, to. opera,te in' good' :t:~1th ,becc.usc it filed· ~tar1i'!' on 

April ,26," 1933; j~st· 0. few dD.~"s be!ore.thClcgislatu~e·~n3.etec. the 

express:corporation statut~ •. T.hcCommission h&shcldinconstruing' 
, " , r,. r 

such ,stat1.Jtcth.:1t on cxprc3scorporc.tionoper~t1ngprior to :;.u~st 

1, 19;3, need no'f obtCL..,,' :'t cel'tificc't<:- • .' It'is truc'thet the mere 

fil~~ of:ato.;iff cfi'ccti~c b~ro'rC.AUgUst·1,.'19.33,:cloes'notconst1-.-
, , . 

tut~. opcrati."'lg to, the . ~xtcnt' incic~ tt:,d by such 'tGoriff 'a~ of that·" .. 
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• 
da.te .. , However, when such tariff filing is coupled with' the ma1n

tenanc'e of terminal and office facilities, pick-up, trucks, employ

ees and the actual' hand1ingo! shipments, between pOints named ,in 
, '". I 

,such tariff, operation as'an'expresscorpora.t10n is established. 
• , I , 

I:c.a.smuch as the statute contemplated and authorized the inaugura-

tion and continuance of business by express corporations without' 
, , ' 

certi:f'ieatesbef'ore August 1, 1933; those who cOmI:lenced to operate" 

prior:to,thtl.t date did so- laWfullY and hence must be deemed:to' 
, " 

have acted in good fai tn., It is clear from the evidence "that Val-
, ,', 

ley Express ,Co. actually handled commodities b~tweenpo1ntsname~ 

in the complaint prior to A.ugust 1, 1933. Therefore, it must be ' 
" 

,," ' 

concludedthatde!endant commenced to operate as an express cor-

poration in good faith before the statute became effective and' 
" 

thus acquired, a prescriptive operative right. ',' 

Having determined' that defendant has a prescriptive' ' 

,right,,. complainant T s, next contention mus.t be considered .. ',,' It' is 

claimed that if Valley Express Co" acqui:r,ed'such a right, i it, must, 
, , ' 

be restricted to the handling of the only commodities'shown, to , 

have 'been transported before August 1'; 1933"nam~ly;ca.nned"goods~, 
'tin wares, metals and 'burla:p bags. It' is true.that'the'do~e~-' 
tary evidence def'initelyes.tablishes the transportation or only 

the tour commodities, named above. However, when : other 'evidence 
.. ' 

adduced at the hearing is borne in mind, it seems unlikely 'that " 
,,', 'j , , 

I '. ". , ,", ,., 

the specified commodities constituted the ent1re'trat!icwh1ch 

defendant transported prior ,to the statutory date~' 
'" '\ 

If it were assumed that Valley Express Co. did handle 

only the tour specified.'comod1ties 'before 'theeffective i date.' o! ' 
d' • " • " ". ' ,,I 

the statute, in fairness to- it and in the ~ub11cinterest,.defend-

ant should be permitted'to,transport other,tratf1c,a!ter"th.at,date 

if suchoperat1on is consistent ·with its ,original offeror public' 
,'., , .. 
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ee .' 
servicc. It is illogica;l'to- Clssumc'th(lt acar:'ier's service will 

be as extensive when it commences to operate as it,dllbccome when 

the public is aware' or, the existence of the serVice and o!'the· 

t:-::"'''l.sportation facilities it offers. To rc:>trict defendant to the 

handling ~f cOr:l:loc.itiescarricd·be!ore thc .effective date'of the'. 

CA."PrCSS' corporation statute would pr~vent the natul"a.l, erowth"-llc ' 

. c(':velopment' of its bUSiness along the lines for which it. was, 

org~"l1z~d. ' 

VI'hcn consid.ering' the character of a· prescripti vc right 

and the extent'to which it is rest:-ictcd, So distinction',should 'be, 

made. betwcen the oper~tor 'v;ho1ntentionally limits his 'business 'to,' 

pcrticular comoodities and one who is prepared and willing, to trans

port. trD.ri'icgenel"~llY' ,'out v:ho is.not able to obt~1:l 'shipments of 

evcry co~odi ty it propo se s to' h;;:.nd.lc 'wi thin' a r ow months, Z'.fter' its 

bUSiness is ineugurated .. Thcopera.tor whovolWltarily lin:1tshis 

services .' should' not' be' perm:i. ttcd to' expend the:::l subsequcntly ~n~" 
less'he first zno..-:s'thct public convenience and. necezs1ty·requ1rez 

such enlc.'r' g'emcn t. However 1 the: opera tor li:ni ted: by circues ts..."l.ces 
. . . ". 

. .~ .. 

r~thc:::- tha...,. by cho1ceshouldbc ~llowed ,to trilnsport eom:nod1ties. 
" i", ' "', 

not :he:::-~torore h:andlcd i: com:ncnsu:::-atewithh1s origin~l service 
, , 

offe:'. It is ooviou::i from the evidence that the op~rctionsotthe 

'v~ll~y E;"'1'rcss -Co. plae~ it within the lztter C10lZsificction. 

Thcrci'ol"C;>, it must be concluded that V~llcyExpressCo" ~s·the 
.', I'" , 

:'ight to tr~sport general. co:nmodi ties os' an ~ress corpor-2.t1on 

'octwcen the pOUlts in question. 
, . 

COI:lpl.11no.nt T z i'1n~1 contention is d1s,oscd of~ by "the' pr'C-

vious conclusions rccch~dhercin. T.~c areu~cnt w~s thatif.cc

fend~nt ,,-cquircd.:;l 11:nitcd:p!'cscr:1.ptive rieht c.uthorizing it to 

transport' canned' goods, .' ti.."l. v:o.rl?, :n~t~ls end burlap bags, ~ueh a 

r'ight 'Wz,s C1 b~ndoned bcccusc none' o~ the cO::1::lodi tiez . w~rc hcnc!led 

subscqucr.. tly ~ Inc.stluch -=-s :1. t l".n.S oeen determined th~ t '. V"-llcy Ex- ' 
',T" .. , 

press C().,~cqui!"ec. $. prescriptivc'right toh3ndlc' expre-sz.trcffic' 

, gO:lcrclly bet"'~c.en' the pOints i.", C,\l~:;t1on, o.nd has done' so contin\l

I)usly from 0. time . prior to .August 1, 19.33 up to: the. prosent, the ;,; 

premise UP":'l which the last ~'rgu:ncnt is predicated becomos pur'ely 



Case, 4414 "eeMB~ 

It is recommended that the relief sought,by the com-' 

pla.int in this proeeeding be denied and "the," eased1smissed; 

Based "upon theev1dence"otrecord,and the findinesand 

concl~sions contained ,in the aboveop1nion, 

',IT IS ORDERED" that Case No.' 4414 is dismissed. 

T~e foregoing opin1onand order arehereby'ap~roved and' 

ordered filed as'. the opinion and, order, of the Railroad ,Commission, 
, , , 

of the Sta.te, or: California.,' 

'., \ " 

, •• j '", .. 


