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“BAKER, COMMISSTONER:
OPINION

o ‘The principal question to be determined in this case 4s

whéther‘vullcv Exnross'Co.,h ' v*e*cr;ptiva right to operz te.2s
2n express co“por*tion betmccn San Fra nCioCO,'uOUth Son :.unciqcoff
ané certoin Eaﬂt Bhy point, and between San Leﬁndro znd Richmond.”f

Paci*lc Motor ¢ar;f, Burcﬂu,by its complaint as ubove on-
tiv ’ca and the 1mena~cnt thereto,allcgc¢ thu .hc dcfendunt Vul-

ley Exprcss Co., nas no,uuthor¢ty <0 opcr:te bctwucn the voint,v 

"bovc-mcutioncd.v Defendunt adnmits .thbt it hes not obteined o ccr-'_z,

;tificutc ﬂf public convenicnce ané neces sity to do aﬂ,but ~vcrs‘~
that it "ccuircd provcriptive right to conduct busincss :s an.
exp“e s corporation in "uch tcrr*tory by virtuc of opervtiona




T

" péff§r;cd'priéf_toDAugﬁstil;'19335;>v

To aid the Commi aion in dctermining the i sucq'thusf'
'-‘rdised a publlc hcgrzng wa" held in. San Franciuco Octobcr 6 ana
l'Novembcr 15, l939,and January 26 anq June 18, 1940 where cvidcnce
| “tainin¢ %o tnc case was introduced.- The mattc“ wa-_suomi tted .
';on bric :to e filcd subsoquently.' Thc,u have bccﬁ “ecc*v ‘and
the case ig ready for dcciuion., | ’ L

| The evidcncc o* rccord showg that in 1932 Vgllcy Erprcsg  ~  ¢
ned a truck depou, pick-up .rucks;- nd ﬁmployeco in Sen Franciseo
 'und 2 acrmxnal f s pick-up truc nnc on of’ice forcc in Ouzlunayi_
A contract was procuccd ht thc hrarinr v“.ch w .5 CnvC?eQ 1nvo'b-mﬂr '
Cley dxp*css Co.2nd Highway 'rzngporu Co mpany | “cccmbcr 8, 1932,
-whercby the lutto* agreed to. 2ct. s unﬂerlyinr cvrrgcr for the. ;‘7
“'formcr in the uerrito*y in qUust o“.' A tarif: publication acuib-k”
:ngue a5 Originol Page 2’(c) ot lele Dxpreas Co. Local prrc* B
Tariff No. 1(8) C.R.C.-3, ;seucd Ap-11 26, 193 3, effective 2y 28,
933,”" dlybo ing rate, between the. con»rovor al pointg,'wa“;jW

intro ducec in cviccnce. ;ncte +1m9ny of & rit 'or thc dcfcnd-

antvindicatbs tnat tne _ppinv aocuncnt cna recoras of thc v~*1ey7

= TPress Co. up: to 1937 mcrc re royed in larvc par . Thie witneuai‘V

‘aluo tes ifieﬁ tbc* he search tnc record of ‘the unﬁerlyinr cor-
. rier 'Eighvay ;renoport Ccmp_nf, onr founﬂ them uO be incomalcte.
“ovevcr, some °n1pp np “ocuments merc ciscoverca anc 1nt*oauced in

‘evidence.r‘~ou* enip en u‘t“u- cvidencef huc ucen gran,ported b*ior

:o ﬁusth 1, l93;-_ One mitncf" *o*ti ed thet’ defondanv hhd\nuulea{f

gnlbments of wine for him aur;nr 1933 from Oakland to aan :raﬁciwco..‘

_d¢d not reﬂember ancuher any winc was shi ppcd via Vallcy urp.e

(l)fSeétion'2(x).o the Public Utilities Acu, which Eefines: an’
cxpress-corporation.end Section 50(f) of the Act, which re~
oui*ee express corporutions to seeure certificates .of public:

convcﬁicncc and necessity bc*o*c commcncing opcrationu,, T
_ occume offoctivc August l 9;3-_ , L




‘,befére rugust. l, 193;. ’THc'Shipping Foéumcnts référrcd‘to shove

how that wine wa* carried betwcen Oaklanﬂ and ban Franciaco after ;‘“

 ‘that datc, howcver.' Tacre is evidence in the recorc aleo ghoving

that vhriou commodi*ic, in addition to u_nc we*e tranoported by -
'jVallcy prrc<s Cc. bctwcen certa;n of thy point° 1n question aftcr R
: ﬁuguot l l93;- ' | S

o Bhscd upon the evidence produced in this mattcr, com-ﬂvi'
:plﬂ* ant a“gue that “he dcicndant, Valley Bxprcss Coq h's no pre-.'
acriptive right,*uuuhorizknp 1t to pcrﬁo*m th~ operatlona com—

plainca of bocau it wag not- opcrut ing in gooﬁ fa ith prior vo

. vA"Zqu 1, 19J,,mhcn the statute *cqu;*ing cxnre corpordtiOﬂ- to

. secure 2. cortmficauu o- public CoannichL and ncccssity bstmC
.o*Pec*ive._ It is c" ’urtacr thut L de cndant aid oecurc | |
pre’criptmvc right b/ viruuc o*‘cooa ’a;tn Jpcration pr;o* to vhc
date of said otauutv, the riyh* thus. accuircﬂ vac 1imiteﬁ to |
vranuportation of thc four commouiuxc nown by thc above-mcnt oneé'
ghinp;ng documcntb ‘have bgcn tran port § . before. Auguqt 1, 1933.‘ 
| ;ne;c/cpmmodlt_ 3 rc conned vood,, tin \ures (shregdcr,), mCuu s
"4Vkurldp”bégé;? 1=‘j.n‘,.'l.ly,v L4 contnndea tn¢t evcn if refcﬁcant ’
did acquirc a liniteﬁ preser tive “ignt to haul the four commoaiQ"‘
" ties peﬁi ied : uch *zght was cbandoned” becau e of fcilure o ,

defond . ﬁsporu them thereals cor. ”hcue ccntontion“ vill be |
conoiaered in thci“ reﬁphctive ordcr.n | o |

_ Complainan* p arﬂn‘“'.15°ume3'that'défﬁndaﬁtAdid‘not}‘
 commence to ope*atc in good’ nlth bccuu,e 1t fmled .uari

April. 26 1933, ju,t 2 fcw da 'S before tnc chiolaturo enac*@d .hnz

_expreﬂs cornoratmon tatu*o.‘ The Commmss;on has nc’d in conutruingfj“

 suck sUatute.that un cxprc c rpo tion oncruting prior to ﬁugustva
1 *9‘3 neca not ovtas in & corts fice te.. It is truc thguithe mere -
, a;lunz of a- varii‘f c fcct;vc beforc Aurusv *’ 1933 aoeg nbt consui-',f'

.uue.Oper t;ng to tuu Lytcnt .nﬁicutbd bj such u& ff a« of uhat




_,°a3’°‘_4”'.1‘,‘”' - o .

date.p waever, when such tariff filing is coupled with the main-f
"tenance of terminal and office facilities, pick-up trucks, employ-7
- ees. and the actual handling of shipments between points named in

. .sueh tariff, operation as: an express corporation is established. o
’Inasmuch as: the statute contemplated and authorized the inaugura-v‘:
tion and continuance of business by express corporations without
certificates before Angust l, 1933, those who commenced to operate;
prior to that date did so lawfully and hence must be deemed to i
have acted in good faith., It is clear from the cvidence that Val-i,r
ley Express Co. actually‘handled commodities between points namea o
in the complaint prior to August l 1933. Therefore, it must be
concluded that defendant comnenced to operate as an express cor-l
poration in good faith before the statute became effective and

tbus acquired a prescriptive opcrative righe.

Having determined that defendant has a prescriptive
_right, complainant's next contention must be considered.; Tt is
”iclaimed that if Valley Express Co.‘acquired such a right, it must :
tbe restricted <0 the handling of the only commodities shown to | |
‘have been transported before August l 1933, nameiy, canned goods N
"tin ware metals and burlap bags.‘ It 4s true that the documen- |
tary evidence definitely es tablishes tne transportation of only
the four commoditics named above. However, when other evidence |
iadduced at the hearing is borne in mind, ‘1t seems unlikely that
| the specified commodities constituted the entire traffic which
“'defendant transported prior to the statutory'date."

: If it were assumed that Valley Express Co. did handlc AR

only the four specified commoditie° before the effective dato of

the statute, in fairness to-it and in the public interest, defend-

ant should be permitted to transport other traffic after that date = ’l

S £ such operation is. consistent with its original offer of public

”i;aii"




Case L4LA o B

R _. .‘lll}..lu‘
'tservicc. It is'illc? cal tc a °umc“thctx car*xcr'"l ervice wmll
be as extcnuive when it commence* to operate ao 1t will‘bccome when |
tre bublic ic_awa“e of ‘the existence of - the service and of the
_nweortction fccilities zt offer : To reutrict detendcn*'to che
nd’ing o* commodities carricd be’ore thc effcctivc datc of the

' exbrese‘corpora ion gta*ute would prevenc thc natural grcwth qmc

. develonmeﬁt of its bucinesc along thc linea for whlch it vas. ,-4

ganized. , 4 .
‘When concidcring thc charactcr of a prc,criptivc right
urd the extent to which it ig restrictcd a di inction chould be - |
madc bctwcen thc occr or v*o intcnttona_ly limitg his baginess to ;t 
pcr.icu;_r coumodities cnc ome who “is preparoc cnd wil’ing to vrcns-f
. port trﬁf*ic gener lly, but vho 1° not ablc to obtain ahipments of
evc*y ccmmoﬁity i* propogoc to hcnﬁlc within a tew month -efte* "_;
‘fbua_ne S5 ia inau*uratcd Thc opcrator who voluntarlly limita his' 
,e“vices should not be perm;t ved to expand them oub.equcntly un- ek
les ‘he fir,t g“ouu “that ttbl*c convcnicncc and neces sity rcquire.
| sucn enl rgement.v dovevcr ;the opcrator 13 mitcd by circumstances
Hc*_ an by cnoice-ghotld e a 1owcd to transport com“oditn.ce
hcretofore nardlec i.,commcnsurate with his or¢gincl service |
'offcr#i It is obvicu0 from the cvzdencc that the op rctions of the‘,‘
lley gxprc 5 Co. placc it within *hc *utter cla eific...tion.
”hc*efo*e, 4% must be concludca that Ve lcy Expregq Co. hus “hc |

po ght to t*un port gencrul COQEOdlui@” as an extreos corporction ,

octmcen the poiu s in question._ .

' Complcinant'" ”ina” contentl ig diqpoecd of- by thc prc-]
_v*oug conclusion-vrccched.nc"eln. Thc argumen 't wes th¢* if dc—"
fendent acquircc K limited p*cgc*iptivc rlgnt cuthorizing it to
7 tranSpor nned SOOdo, tin mar 2, met end burlap bugs, quch a
- right :“svubc“ ed bCCquo none of he commodit*e. were hcndlcd |
subscqucntly. InustCh 28 i* naq becn dctcrmincd th«t Val“oy b?-v
prees Co._ucqti*ed preocriptivc right s hanﬂlc expre .traf’ic‘
,rccer lly bctwcen the points 1n cucstion, und ha conc 'S0 ccntznu- |
ouslv ’rom a time :rior to nugtsu 1, 1933 up to the prescnu, the

,nrcmﬁsc upon mhich the las 'rrumcnt i, preaic tec bccomc purcly

ijo*heuicc_. o
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It is rocommendoa that the ro’ief eought by tho com—~f~o~

-olamnz in tnLu proceeding bo deniod and the .case dismissed.f 5

nased upon the eviaonco of record and the f;ndingo and

concl s;onu conta*ned in The above opinion,
S 1r Is ‘o:»mam‘that Caso .No;'_ 4414.'1s'd.*.'sﬁissed.‘ "

The foregoing ooinion and order are horeby approved and
orde*ed filed as’ the Opin¢on and order of tho Railroad Commiss;on
of the State o; California.,: .

P '..‘Dated at_San Frahcisco,oCalifornia,fthis'




