
::>oci:.:i.on No. 
,n-r" • ' .... '.::;:9 V ... , .. , 7. 

BEFORE THE RAIL.'r\OAD Cm1?irSSION OF Th"E STATE OF CA.LIFORNIA 

I~ :hC Matter of the Application 
of J.e. FREESE CO., for a per
rni t under the "For Hire V €.'z scl 
Act" for the transportation of 
bulk petroleum products. 

BY THE COr1MISSION: 

) 
) 
) 
) 

?ill~b""'y. ~,r..,.'l.dl· son & 8" ..... 0 "'y "'UC"0¥'1t"> p .... ; ¥'lAC _ ....... , j.' _ _ ... ,,~.. i.I .lJ I'::> ........ '. ............. , 

for applicant. 
HcCutchen} Olney .. Hc.r-... "1on & Greene .. by f. VI. 

Mielke) for The River L1nc~. nrotestant. 
Sta::-r Thoo.az. for The h.tchison.'Toneka a::.d Santa 

Fe Ra1l'ilay C orJP any .. p::-otc:s~ant". 

o r ~ ?, I .Q ?l 

J.C. Freese Co., a copartnership co~pos0d of Constance 

~7oean :l::.d !{uth Freese Conway.. seoks a permit u..''lder the For-Hire 

Vessel Act (Statutes 1933, Chapter 223) to transport petrole~m 

products, in bulk, by vessel fo~ Richfield Oil Co=pany .. General 

Pet'roleum Corporation of Califor!'lia) Th€, Texas Coopa!'lY, Sta..."'ldard 

Oil Company of California, Unio!'l Oil Co:::pany of California, and 

Shell Oil Company, Incorporated: fro::: their refinery londing docks 

located on S~n Francisco, San Pablo~ and Su1sur. Bays to various des-

tin~tions located on th8se bays ~nd on adjacent waters, including 

Sacramento and San Joaqui~ River points north :l!'ld east to Sacra-

mento a~d Stockton. 

The :::a tter ';rn.s su::n:.i t ted at a publ~c hearing held before 

Examiner ~~app at San Francisco 

':i:'b.e ant0ced~r_ts to the instant proceeding are f01l.'1d 1:1 

Cace No. 3770. C~lifo~n~B !nland WR~er Carriers Conference vs. 
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.r .C. '?reese Co. and in h.pplication No. 19148._ t., re A'ODlicatio~ 0:' 

,J.C. r:reese Co. fo:' (1) .'1. F'e:l":':"lit to 7:,a~s'00:'t Bulk r,l[olA.sses by 

V0ssel and (2) a Dete~rni~~tio~ of AnDlicR~t's StRtus Concer~in~ the 

'T'T'.q~spoT'7.atiol"'l of ?et:ro1e'U~ Products 11":. Bulk. Complainant in C~se 

No. 3770 alleged that the appl1.cant herein was operating as a coo-

:':lon carrier by vessel wi thout aU~ho:,i:y i'::-orn the COt:l':nission. By 

Decision No. 27808 of March 11~ 1935, the Com~izs1on sustained coo-

plainant's position. Subsequent thereto, however, a rehearing of 

the matte::- v;as held. At the rehearing J.C. Freese Co. established 

that it was th0n engaged only in t:::-ansporting molasses under special 

arrange:':lents and in tr~~sporting gaso1ine J in bulk, for the Signal 

Oil Company, Richfield Oil Company, and The Texas Co~pany in ac-

cordanc~ with contracts neeotiated with these companies. Two 

barges were utilized in handlin;; the gasoline transportation. Ac-

cordingly) ~he Co~ission, by Decisio~ No. 29154 of Septembe~ 28, 

'036 ~o"~~ ~ha~ J C ~~e s Co w s .... ; .,,,, ...... "" 1.1. ... •• J;'.. e e . a r:.ct at that time conducting 

a co~mo~ carrier operation by vessel and t~at it should take steps 
1 

to obtain a For-Eire Vessel Permit. 

By Decision No. 32659 of December 19, 1939, in Applica-

tior. No. 19148, the Commission granted J.C. Freese Co. a permit 

to transport ~olasses in bulk by vessel. At the same time, it re-

jected a contention made by applicant that it was within the ex-

emption p::-ovisions of Section 22 of the For-~ire Vessel Act in so 

1 
In Decisior:. No. 29154, the Commission pointe~ out that based 

upon the record upon which Decision No. 27808 waS issued, as sup
plemented, liThe pat,:err~ of op~rations complained of .. as depicted 
by the evidence is not such ~s to bring them within the inhibitions 
of the Public Utilities Act and to support a cease and ~esist 
or~er. Th3t they ~nnronch closelv to the line which sen~:r~tes in
:-;j bj. ttC)d o:e.r~.T'a tiOrlS a~d. those r:ot b~:",.~ed by the Act may ha::-dly be 
~,!).i~SG1d. ::l:1d 511 h1: c!;,ar:.~es in t!'\e cha'!"acter of the o'Oe!'~ltions 
D:1~ht lead to a diff'ere:"'.t conclusion." E::::.phasis supplied. 
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2 
far D.::: its pctrolcUI:l hauline ope!'a-:ions were conce:'rled. A. permi't 

to transport petroleu~ products by vessel was not sought. 

In support of its request that a permit be now granted fer 

the hauling of petroleum products, applicant's manager testified 

tr:at his cor:pany's operations had not changed since the issuance 

of Decision No. 29154, supra. :::e s ta'ted that the proposed trans-

portation for the six cO:lpanies :rla:oed above would involve the haul-

ing of gasoline, diesel oil, and fuel oils from refinery loading 

docks to bulk distributing poin~s. T~e witness sub~itted copies 

of contracts negotiat~c. '1:i th five of the companies; one entered 

into with a sixth company, he said, waS verbal. The proposed 

hauling, he testified, '\'lo'~ld be performed ';/ith four tow barges and 

one self-propelled ta~~er, especially equipped for the tranzporta-

tion of bulk petroleum products. 

APplicant's :k~~ager ~xplained that J.C.F~eese Co. 

hauled practica.lly 0.11 of the output of Standard Oil Company., 

nichfield Oil Company and The Texas Co~p~ny on San FranciSCO Bay 

~nd its tributaries~ that it hauled for General Petroleum Company, 

U~ion Oil Co~pany and Shell Oil Co~pany to a lesser extent, and that, 

in addition~ it transported bulk pe~roleum under contract for the ., 

Unit~d States Govcr~~ent. The applicant, he stated, holds itself 

out to transpo::"t only for the "::ajor" oil coopanies other than the 

Tide Water Associated Oil Cor=.PrlI'.y, whose busi!'.ess has not been 

handled ir. recent years. Even though the p:"operty transported for 

these companies was assertedly covered by contracts negotiated with 

2 
Section 22 of the :or-Ei!'e Vessel Act rea.ds as follows: "The 

provisions of this act shall not be deemed applicable to persons or 
co!'porations, their lessees " trustees or receivers who furnish water 
transportation service between points in this State for their af
filiated coop~nies or for the products of other persons or corpora
tions, their lessees, ~rustees o~ receivers engaged in the sa~e in
dustry, if and so long as such water transportation service is 
furnished in tank vessels or barges specially constructed to hold 
liquids or fluids i~ bulk: an~ provided fur~h0r, that such servic~ 
is not f-.:.rnished to others ~.ot er.gaged in the same industry. II 
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the cOr.'lpn.nies) the witnc=:s explained that such business was :).ctivcly 

solicited ~~o~ ti~e to tice. He pOinted out that in contrast to 

the applicant's efforts to serve the ~ajor cocpanies, it had re

jected requests for transportation service made by certain scaller 

oil cocpa~ies and one air transport company. He ad=itted,howeve~: 

that equipcent was generally utilized to capacity 'Under present 

arrangements and that additional business eight impair the service 

now being rendered. 

The gra.nting of the application was protested by The River 

1ines with respect to se~vice p~oposed to be rende~ed to Sacramento 

(shown to approximate two r:;.illion gallons per rno::.th). Its cou..."lsel 

contended that the agreements executed with the oil companies con

sisted of ~ere rate quotations instead of contracts obligating the 

companies to ship their products and the applicant to transport 

them. He asse~ted, ~oreove~, that the common ca~rier status of the 

applicant was established by reason of the fact that it proposed to 

serve all but one of the major oil coopanies. The Atchison, 

':'o:peka and Santa Fe Railway COl':lpany also protested on the g:'o-:.md 

that appliCant's p~oposed operations are in the nature of a co~~on 

carrier s~rvice but offered no evidence in support of its protest. 

The evidence adduced in this proceeding discloses that 

J.e. F:'eese Co. has r:::ade its application for a percit under the 

For-Eire Ves=:el Act in co~pliance with that statute and that it pro

poses to transport bulk petroleum products in vessels of the type 

'::hich are within the scope of said statute. As a consequencE), the 

pe~mit herein sought should issue ~~less the proposed operations 

would constitute a COm::lO!":. carrier service as contended by protes

tants o~ unle3s they would be over the whole or any part of ar.y 
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3 
route operated by applican~ as a coomor. carrier. 

The record on which Decision No. 29154, supra) WtlS based 

discloses that the applicant · .. ms then ha\!ling petroleU!!l products 

for but ti'.ree oil cot:1panies. Only t',IO barges were eoploycd in the 

service. But the applicant has since inc::-eo.sed its fleet to five 

~arges. And it now ~roposes to haul for all of the major oil com

panies but the Tide Hater Associated Oil Company. It does not 

appear froe the record) moreover, tha: tho applicant has refused 

or would ::-efuse to caul for Associa.ted; in fi:J.ct, it has hauled 

for this co~pD.ny also, but not in recent years. Clearly tte pro-

posed operations differ from those cO!'lducted at the time Deci:ion 

No. 29154 , supra, was issued. In our opinion, the proposal of 

J.e. Freese Co. to transport petroleu~ products for six out of 

seven of the ~ajor oil companies supplying marine storage facili-

ties on San Francisco Bay and adjacent inland wat0rs would i~volve 

transportatio~ for a substantial portion of the public engaged in 

shipping those products. In short, it v/ould co~stitute a com~on 

carrier service by vessel for which a certificate of public con-

venience ~nd necessity sho~ld first be obtai~ed. 

While J.e. Freese Co. refused to transport for certain 

shippers, it was admitted that these shippers would have sub~tar..-

tia11y less tonnage to offer than the mojor oil companies and that 

applj.cant's eq,uip:r.ent ;-/o\;.ld be f\;.lly utilized in hauling for the 

latter. 7he limitation on service appears to have been made !'lot 

',':1 th an intent to operate in a restricted manner but only to con-

fine operations within the limits of available vessel equipment and 

Tn re A olication of The B~v Shore Freirht Lin~s Inc., for a 
J"(lrrni't to Ope:rate For-l--'ire Vessels 39 C.R.C. 229 ) the COt:mission 
Z,~:i.d (pa~e 231: 

"It i5 clear that per~its can be issued only to private 
carriers os distinguished fro~ C orrunon cCl.rriers and that a perci t 
must be is:;ucd ~o (l) :,-my priva~e carrier v/hose a.pplication (2) 
complies with the requiremen~s of ~ho act, (3) who proposes to op
erate on the inland water vesGels of the type provided by the Act 
and (4) whose proposed operation shall not be over thE: \/hole or 
any part of I). route operated by it as a CO:loon carrier." 
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available ~arine storage facilities. 

Manifestly, the business of contract shippers need not be 

solicited to the same extent ns the business of cornmon carrier 

patrons .. Once hauling contracts are obtained, adequate and dep~~d-

able service is the chief requisite to holding these contracts. 

Howey!?r._ a review of the so-called contracts which were introduced 

in evidence discloses that in the ~ajority of cases the oil com-

nanie!!: would not be obligated to ship any of their products via the . 5 
applicant. The need for constant and vigorous solicitation ~s ~t 

once apparent. These doc~ents, moreover, are not entirely con-

sist~nt from a rate standpOint with 6 the proposed rates contail'led in 

tho application of J. C. Fro0s€ Co. In the ~ain, they appear to 
7 

be in the nature of rate quotations instead of binding agreements. 
~ The pOSition of the applicant was expressed by its witness on 
cross-exa:ination, as follows (transcript, pages 20,21): 

IIQ. Now) the reaSO!1S you are r .. ot transporting a~y prod
ucts for those co~panies to either of those points, Sacra:ento or 
Stockton, is that tfley have not asked you to. Isn't that correct? 
Th~y hav~n!t requested your services? A. Th~t is not correct. 

lIQ. Have you any objection to serving those companies 
.' ,j.' ........ • t ~. ·'T "\ 1 .. th . •. \:~ .... .n respec ........ 0 t.l.i.ose pOln s. .~. ..eJ. 1 SOI:le oJ. .. e compa:lles 

that you are I:lentioning haven't facilities at those points • 
.. IIQ.. Have they =equested you to serve the!!l and you have 

refused'! A. They have never requested ::::.e to serve them." 

5 In this respect, paragraph 9, page 5, of the agree~ent negotiated 
between J. C. Freese Co. a::1d The Texas Cocpany (E~"1ibit No.4) reads 
as follows: 

"It is hereby expressly u.~derstood and agreed, everything 
herein contained to the contrary notwithst~~ding, Texas reserves 
the right at all ~i::::.es durinG the term of this contract to ship all 
or any part of its require=onts of bulk gasoline and other petroleuo 
products to the sta. tions na::::.ed .. ,oia tar.k truck or via tank car." 
6 For exa=ple, the ngree=ent neGotiated with Genc~al Petrole~ Cor-
poration (E~~ibit 5) specifies rotes of compensation fo~ transporta
tion fro~ Oakland to Rio Vista and Stockton only. Yet the Freese 
application contain: Sacra:nento and San Rafael as additional points, 
7 In Decision No.· 29116 of Septe:lber 21, 1936, (Case No. 4129), the 
Co==ission pOint0d out that ha~ling arrange:lcnts which provide no 
ter= of existence, obligate the shipper to deliver no definite 
amount of to~~age, obligate the carrie~ to haul no definite quantity) 
and can be ter~inated ~pon a ~oment's notice without liability on 
the part of one party to the other, are no ~ore than rate quotations. 
and cannot arise to tr.e digni t:; of cor.tracts fo~ transportation. . 
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In 'Iliew of the foregoing circu.m~tancez, we a!'c of the 

opinion and find that th~ service herein proposed to be rendered 

by J_ 9. Freese Co. is not transport~tion service within the scope 

of the For-Hire Vessel Act. The application will be denied. 

Applicant's attention is directed to the fact that oper~ting as a 

common carrier without first obtaining a certificate of public 

convenience and necessity fro~ the Co~ission is in violation of 

S ""ct~o"" c::'O(d) 0'" .. ...,,, 'O"bl-'c ~··~l··"-:cl'" ~c" t:::; ""'".......,,1 ... "", •• \;1 .. 1.4 ~ W \,,1_ ~ 1,.10_ ,.:J ... ~ ...... 

ORDE?\ - - ~ --
A public hearing h~ving been held in the above entitled a~ 

plication and based upon the evidence received at the hearing and 

upon conclUSions and findings cont~ined in the preceding opinion" 

IT IS HEREBY ORDERED that the application of J, C: ?rees~ 

Co. for a per~it to operate as a for-hire vessel carrier in the 

tran~portation of bulk petroleum products be and it is hereby den:e' 

D~ted at San Frc.ncisco" California" this ,:?.lr'i4day of 

Februa:y, 1942. 


