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Declision No.

SEFORT THE RAILAOAD COIVISSION OF THE STAIE OF CALIFORNIA

In the matter of the application of
PACIFIC CAS AND ELECTRIC COWPANY,

a corporation, for an order of ik
Railroad Commission of the State of
Califoraia, granting to applicant a
certificave of public convenience and
necessity to exercise the right,
privilege and franchise granted o
applicans by Ordinance No. 589 New
Series of <he Council of the City of
Bakersfield, County of Xern, Stave
of California. T

. {Zlectric)

Application No, 2L59L

i
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Re . DuVal, Attorney, for applicant.

2. Y. Burum, for City of Rakersiislc.

BY THE COMMISSION:
I QRINION

Pacific Gas and ':‘.léctric‘ Company séexs auzhoriijr :o"exercise
a fraschise granted by the City of Baxersiileld per iveing ?;he ma.i:ite-?
sance of elegiric faéilitics upo# -:.he‘ s\.t:ce’os' of saicd Cit.y.

Tﬁe franchise referred to iz one grenzed bjr_ thg:Cf;iy“in
accordance with ‘:.he'l‘-‘:"a.nchise Act of 2.'«.93"74a:~'.d is fcf a t‘em‘léi' not 0
excéed i‘if‘..jf (50)' years.; A Lee is payable v.a.:.nnally-";o the City -
equivalent to 2 per cent of *,he'gross‘ recéipts avrisir.g from he use
o the Iranchise, but not lesé whan 1/2 per ceny of all sales ‘of.

electricity oy applicant within the City. The direcz‘cos‘;, 20 appli-

cant in obtaining the franchise is stated to have been 35,039.20.

’

1o this wtility has for many years sorved electricity
within and about the City of Bakersfielc, Kera County, without.
competision, it is evident that Lts request for a certilficate %o

exercige whis franchise should be granted.




A, 24591
M.

0 B R
A public hoarins having, heer held wpon the ap‘plicction of
Paciflc Gae and, Electric Compa::y, 'tb.e mtter considored., a.nd. it

appesring to the Commiosior and it boirg fowd es 2 fact that public.

converience and necessity 80 require, therefore

IT Is ORbEEC’.‘D' thet Pacilic Gcs‘ and "‘icctric Conpony de-
and hereoby L& granted o ccrt::hicate to exercise the ri@htc and
prwilogoa gronted by the City of Bekerefield by Ordim.nce No. 589
New Series, adopted July 1, '1'9&3., subjoct %o the con&.‘!:ion, Bow-
wor, that no cla...m of value :or suck frnmhiae or 'tbo auﬂaority
nerein e,ranwd in excess of ‘t.ho ac-cual coat theroa. oha:l ovor be
made by grantee, 1ts succoasors, or aaaiepa, 'be"‘oro this Com_onion
or bofore axy court or otier public doly. |

Tae oi""e-ctivo da‘:,o of this Order shell be the Wontioth
ay from and after the date herect. ’

Dated,San Fraaciaco, California, tade, /7 B apy ot

March, 1542.

Cormnimeionors




DISSENT IN DECISIONS NO. 36124 AND NO, 39125 IN

&PPLIC&TIONS NO. 24590 (Pacific Gas an :
seryice in the City of

AND

NO. 24551 (Pacific Gas and Eleétric Company.elegtric
service in the City of Bakersfield

We dissent from the majorivy dccisio “w appliéations

Vo; 245°O and No. 2&591 on the grounds and for the reasons stated
by us in our dissents in the seventeen (17) Paci’ic Ga s and-

ulecuric Company anplicationsNo. 22216 et aeq., c. 2. C dcc s-dhé
No. 34488 et seq. |

A further reason for dissent arises from the fac* that
the record in these proceedings shows that appl cant, in addi 10“ 
%0 theﬂprovisiéhs.forfpaymént 0f the specif;ed Qo-callﬂd annual
frénchise ‘tax, paid the City of Bakersfield the eum of $l3 600
for the two franchis#s (38, 1600 ’or the gas *ranchisc, O*d. No.
588 N. 8., and SS OOO for the electric franchise, Ord. Yo. 589
N. S.). ”be reason and the “eceeéity for these aonorma*ly l@rge
paymeut@ are not clea ‘nor was ar allocation made by the Com—
mis sio" of this eypcnditkre betwcen proper cha*ges *o applican*'°
°urplus, capital and operating expen,cs. The v“ocevdings, we

velieve, chould be re-opened to det ermine this matvcr.\"

Siﬁilar qué°t*ons were bé’o*e the Coﬁmi Sién in pr ev‘oud
proceedings (applicationg Nos. 224?2 22665, 23583 and 23584). |
Our dissent here with reference to this item 15 on g*ounda sub- g
ﬂ*ant*aily similar to-tho?c'stated by Cmei sioner Wa?@field in

niu dec*sion No. 33902 o whic“ .efe*n ce ic made.




In addition, Commissioner Havenner desires to make

the following'statement:

? eeveral prcvious orders, authorizingvt.e iséuancc
of certificates of pudblic conveninnce and : aces tyv*or?thh>
exercise of franchige r*ghts, I bawe di-sented b»cauue I believed
the Commission sk ould determine whether the oe“ns upon which the
franchise'was acquired were either necessarj or proper. -Although
more than a year has elapsed since-thé‘date of my‘first-diﬁsért
on tals ground, which‘waS‘sn.appliéation Ne. 22432 tﬁn Comm.s-
sién’has zade no détermiiation of poli¢y with respoct vo unusuallf
large payments by uwtility co*po*ations for fra”c“ se . VI tre*e--

fore dissent from the majority opinio"'ard order in this case.,.

Certain uyili iez whic are subject to regulatioh‘by
this Commission have apparenuly construed thé ’ailure o, thé‘
'“Cbmmission 0 establish a policy with r éspect to- euch unus uél\
-paymeqts as an- .ndica tion that'the Commtesion will 1ot Objeét  

to the inelusion of he amount of such paymvnte in the capi ai
accounts of the utilities for future *atc4makiﬁg purpOS#s.,”I

& '*nformed that, as a recul‘ of the Comm_,s*01'e fa*lure to
inquirc into the prop*ic ty of payments for franchi es. .he appLi-
cant utility has, in every instance, 1ncluded ‘the total. amount

o’ suc“ paywenxs in its capital acco'ﬁts.

It Iis obvious that unusually large pajmnnu¢ Sor
’*anchisés made~by_utility ¢corporations %o certain'ciuies 15
thic state, and then included iz the fixed capital account of
these utilities, place an'inequitable burden upbn the rate-
payers in other‘cohmunities‘of the:state.rhere‘ﬁo‘such large

payments for franchises have been made.




In addit*on, Commissioner Havenner‘desifes,td make

the following statem#nt.

,In.scveral previous orders, authorizing the issuance
of certificates of publid convenience a“drnecess Ty ’o‘ tnp
exeréise of franchise fights, I haie dissented because I bclicved
the Commissidn should determine whether the tebﬁs:tpoh which'the
{ranchise was acquired were ellher nece ﬂ"ary of‘§¥opar.',31*houzh
more than a year has elapsed siﬁce‘t e datc of my 2irst dissent
on this grcund, which was in app’ihavio“ No. 22432, the Commis-'
sion has made no determination of policy with res poct to u.usually
large payments by utility corporations for‘franc“iscs. I <here-

fore dissent from the majority opinion and order in this‘casé_‘

Certain utilic 1e~ which are subj#cv to rpgulatioﬁ by
this Commission have apparently construed the ’ailure of the
'Commisgioﬁ to establish policy with respect to sueh’ unusual
pajments as an indication hat the Commiesion will ﬁot object
to the inclusion of the amount. o‘ oucn paymonta in the cap
acéouhts o"*He utiliti# for future *ate-mafi g pu‘posva.f I
am informed that, as a result of the Comm.ssion'e failu. o
'ircuire into the proprievy of paywonts ‘or fra“chﬁso the appli-
cant utility has,‘in ever; _nsuance, included ,“e gotal amoun*

of such payments in its capital accounts.

It 1s obvious that unusually large payxentis forf
franchises made by utility corporations to certain cit iea in
this state, and then'included i the fixed capital aceount oﬁz
yhese utilitieo, place an inequitable burde“ upon th rate-
payers in other communities of the state where noO such large “

'paymnnts for franchiszes have been made.




n It is sigﬁificant that every franchise cerfi’icated

by this Commission during the ‘past year ’o* walch an un sual
,paympnt was nmade, contalns a provision diecharging vhe utilit/
from liabili Ly for damayns fo" zllngal use ol the stroets and
public highways in uhe‘pas‘c. Hovever, tn. b cord how that
certain utility corporations have po*sistently refuoed to admi*‘
that they were ever l‘ab’ for such damuges, o* tha* the po
sibility of such & 1i aoility entered. in the unasuo_ pr ice pa‘d
for **aﬁc {ses. The policy by a regulato“j body of efusi g <o
inqui*e in to the propriety of such payment, Lis damagiog to the
whole theo*z of pub c Ltil*ty raoe—mak*ﬁg and constitutes an
injustico to.a large major tf oL *ave-payﬂrs in Ca’i‘oroia, who
derive no benefit from those pajme“os, but’ who are comp»lled bj
the‘po iey. of ignoring trhem, *to pay inoreaeed *at» for all time

in ohe future.

Io the instant case, the record shows that the applié
cant utility corporation and the Ciiy‘of Baker‘fiexdbotﬁ‘ivéié*od
that %the amount poid for the franchise was s nego atad p*ic#y"
but the record does=not‘d s¢elose t.at e‘ther pa*ty to t;e oraﬁs-‘
action gave any.tostimony as to how this "*egooiatﬂd pricn" wae
arrived at. There is'n oning to indicate whet ne coe* o
holding a special charcter am,ndment.election, for tne p‘*pocC“
of authorizing the xind of a franchiso wﬁick app icano deoirod
(,nd we are -atisfiedot' ¢ ro charter amendmeot wa;’necegsa y

to satisly app‘ioant'@ npc ssary legal fran chioo *equi*eme ts),

entered into the rnegotiations that -esulted in ohe;fixing{o*

the purchase price.

The *nequit‘ee to raoe-pajo*s throughout the Paci’ic .
Gas and Llectric Company's systen b*ougro about by unuuual&y

large payments_for franchicses in ceroa-n communities mdy_bc




1llustr~ted by the fact that. ”acific Gas and anCtric Company

id the City and County of San ¥ rancisco 3200, OOO in 1939 ’or
an elecyric franchise, while the Cizty of Fresno *eceived Oﬁly
319. 47 f*om Pacific Gas ané Electric Ccmpany for the electric

franchise g*anted by uh_t ciuy.

It is true‘that the annual Tevenue received by Pacif
Gas and Electric Company from the sale of electrici ¢y in San
- Francisco iz near’y twe’#e times as great as the annual revenue
which 1% receives in Fresno but,‘evnn 50, 1< the San T-‘ranc:w:o
franchize had been "purchased" ot the sane rate as the :resno
franchise 1t would have cost only a lit le over SBOO insuead of
the'S2C0,000‘which was actually raid to 3an :raucisco., Just why
the unit ¢ost of a franchise should be approximately one thousand
times as great in San Franeiseo as iﬁ Fresno,has'névnr been‘éx-
plained'by‘:he company beyond'thc.sta*ement thé the price paid
in San Franeisco was "neg otiauﬂc."  Other comparisons are

cqually'baffling. 

Pacific Gag and Electric COmpanj "purcnaeod" elecuric
f*anchise¢ from tnirty counties in Cali’o*nia J'c::z' 7 994 59
'”he anruul revenue eceived by Pacific Gas and Electric Comvany
from vhe sale of elect*ici vy iz t“.sp thir uy counties - Calave*as,
Vev“da, ooluno, Yubu, Santa Clara, . Al Mﬂda, SHas 2, Amador,
rPlacer, Bl Do.ado, Tuolumne, LoXe, San Kateo, So“oma. Trin
Mendocino, Butte, Plumas, Yolo, Nana, Su ter, .rcsno, Me ced,
oanzn Ba*bara, M;dera,‘“_ng S, ‘enama, Xern, San-Luis (014 PO a“d

M;riposa - was $19,050,782.45.

in San :r“ncisco the znnual rewvenue *omfthe *ﬂle ot
electricity was ¢16,490,097.10» But- Saﬁ r .ncieco *eceivnd

$200,000 for the electri¢ franchise whicn It grunveq, or morei




than twanty-five times as mueh as the total "purchase price
o* the elcctric *anchisr granted by tne thirty counties

ennm»rated above.

In the instant case the City of Bakersfield, which

yielded Pacific Gas and Zlectric Company an annuul Tevenue of
3848, 886. 71 for elcctr eity, was paid. $5,039.20 ’or a fifty-
ycar electric franchise.. “hc City of Richmo e, where Pacific
Gas and . n_ectric Companj S annual revenve frcm el ectricity was
- $688,437. 35, receivcd cnly 279.78 for a ’ifty-year electric
cranchise. The City of Yonterey, where Pacific Gas and Flectric
f~Comnany’" annual revenus was only &194,991. 4_, received $4 105 57
for d £ ty-year clectric franchisc. The City of Piedmcn y*eld-
ing Paci’ic Gas ard Electric Ccmnaﬂy an annual *cvenae o._
c169,934.12, was paid 84,296.25 for a fifty-ycar electric fran-
chise, The City of San Jo,e, yielding ”aci’ic Gaé and Electric
Comnany an annual reveaue. of 81,070, 8&2 €0, was paid 812 604 20
’or a2 £t ty~year eleccric franchise. Tke City of San M.teo,
whcrc P-cific Gas and Tlectric Ccmnany received an anrual revenue
of $J15,129.28, was paid £7,354.60 for 2 ’i‘ty-jear cl»ctric
franchise, whilc'Salinas, which yicldcd a g*eater anrual revemue
for electricity than San Mateo, was paid only $2‘,33o.‘80,' Om the
other hc.nd, the City of South San “rancisco,' yi»lding‘a:;‘ a.nmiai
revenue. of 8384 404.78 for electric;ty, was paid only $40. 50
for an electric Tranchise. All of the payments rr'e*rcd to are
in addi tion to the regular annual so-called local f*anchise tax
payments.. | | o

Many other similar inequities bctwcen payments made
by applicant for electric¢ franchises. in varccus communiti#s, and

also for gas franchiécs, could be cited.




In thc instant case Pacific Gas and Eectric Company
paid the C‘ty of Bakersfield 38,638. 30 for a gas franch se, -n

 addition to the amount pald for the electric franchise.

These payments, 1t mast be'remémbered, are‘méde vy
appliéant *or the sole right. to use and occupy‘tﬁafpublic‘etreets
and highaays wmtnin the police power of the cities or countieg.

Operating and service rights are outside such poll cc authority

_"aﬁd;wholly'within,the jurisdiétion of this COmm* sion.

I‘ the Commission, by contin ued refusal uo adOpt a
“policj, vermits these widely varying "purchaﬂe pr ices" ’or fran-
.chises to be included in the over-all rate basc o* appl ¢cant
’ ”uiilityag legitimat» capital &xpendi*u:es, he rate-payhrs
-athéughbut the comparj s systen will Dde pe*peuually pe“alizcd.

' Even in those comrmunities where the‘largest paymcnts
were made *oi Sranchises the *ateépayers will be.obliged té~foét
their qhare of the bill, becavse the amounts pald for _,a“chi*es
in eve*j inatance wcn %t into the »ubli .:reasury for tax relief ‘
purposes and‘thc,rave-payers rece*VPd no benefits as such.. If‘i

'these éﬁéunts are allowed *0 te capitalized, the rate-pajc; Iﬁiil
not ohl? be éompel’ed to make an Ilnvoluntary contr ibutioi to‘thé
various city and cowr tj t*easu,ies equal to the widcly diffe*iﬁg'
amounts o thcsc "’ra“chise co,ts," buv afte* tne 'ranchice pay-
ment, Have bﬁen fully amortized out of raues, the rate—paye
will continue for all'time in the fuuur. 0 pay an annnal *eturn
to the compary on uhe tOv&’ amount of the fran chiac paymen
Such a requ¢remeﬂt would be s0 mani’ estly unjust vhp rat»-

payers that 1t should not be tolerated by any regulatory au,noriqL
, _ ‘ iy

ounissioners.




