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for defendant.

BY THE COMMISSION:
Q. Loy

| The complainanx seeks & reparation avard in the sum of ‘

. $5,44% .84, Its-claim arises'out of & contract madé in 1929 with
the utility then rendering vater service within the City of Sen
Mdtgo, & contrect orovzd;:g for an extension bf'tﬁc u“*lity'a warey
systeﬁ o & *“ac, by laﬁd being developéd by thé complainant for
res~dent1al purpo~e In accordancc vida tnc ue-mu of that_coné

act,‘dae compla_nan* bore tne full cos t of Anstal 1ngﬁaféystom ,
o” w&ter mains o e owned ard oacratnd by the vt ty.‘ Thé’utzli?i
ty was onl ¥ con dltlo&a’ly oblﬁga ed to meke reimbur cment, fhc co--

‘d;tion bein g thet the 3x~ose annucl revenues derived from "&lCo o*
"atc~ to comsumers withan the tract should bocome equal £o oﬁe-i_

*ourth thc umount complai~art expc*ded annual reven uc ol

.1'.
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~that amount should be rcalized by the utility ot any time within

a sevcn-ycar'bdribd, it was obligated to make‘réfund‘in fﬁll; Coﬁ-
pla an*’s dcma“d 13 rest ed upos the :hhory that tho oxact*o: o°'
such monotary aid, unless uncon itionally obligavcd ©0o mako »eturn
in full, was unreasonablc, diserizizetosy, illogel and void.
”Hc essent &ai faéts,appoar‘not to e wn dLspu:c. The con-
ract of uly 23, 1929, was vetween Bo 'sho“c rark, *nc., and
Pacific Water Compaf; the utility then *cndcr_ng weter c*vicc
withiz and in the v*canluy of San Maveo. Tno defendent, Californiz
Water Service Company, purchasc she t>c.c..f.’ ¢ Com.pany'a p*opcruzos
an 1931, and sueccedod alszo to all outs***d.ng contructual ob’iga-
tions . | | _
Thc contract rcc*tcd thet Bayd&orc va*k, Inc.,‘ “cﬁdéd to
subdivide and offer for sale & trect of land known &3 Collogc
Perk," and that it dcsxrcd racific Compeny £0 providc :or zor-
vlcc'by.moans'of & distribution system vo bc in"tullcd at uhc sole
cxponsc of the oubdavidcr. Tho utility covc“antcd, “owcvc* Jhat
"o % % the expendit curss of the Subdivader * + * fop tbc pc*iod of
sevén (7) ycéﬁs Srom thc datc of the commcnccmcnt o’ vcrvice in
vald tract by sa*d Company, shall be: ubjcct_to rofund without.
intorcst » * vhez and iz the event the aanuel gross rovenuce do-
sived by the.Compeg& from the sale of wézcrtzhrough'said_distribue
n said t:éct shall have been cstablmsﬁcd‘at'néﬁlléss
than *"cnty-fivc (28) per cent of said‘aggrog&tb,sum; If‘tﬁc dn-‘
nual gross rovenue of the COmpé“y from said d;ét¥1butioh éyitéml
in ai tract shall not during sald period, bo ostabliuhod 2t not
‘c¢s ,“‘ *wcnty- e (25) per cent of said agg.ogatc sum, eny a“d*
“ight of “cfund hercundor  shal l,co&sc ané torminauo Lpon,thc

cxpiration of the scven (7) yoar poriod.”
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It s“o"ld bc poin ¢d out 2% oucc that t 20 tc. ‘of such con-
t*acu were in substantial acco“darcc with thc tarilt rulcs &nd rogu-
‘lat ons of the. Puv hipRo Wauc“ Compeny them on file w1;h thiu Commis-
°ion; The con*ract tﬂcl* “CCLde Thaet the Ltility was will 1~g to |
proc;cd with the cxtcn on iz gccordancc with itz -1lcd ru_os. Its
filod Rule Vo. 17 rcupccti“g oxucnuiony to roel os tatc"sﬁbdivi31055 
ccntainod a soven-yoar limitation on ite obli gation t0 mazo *ofund
Tho dcfc dant uv ility nes sunes rctaﬁncd e simller cxtons,on mile

:plicablc wlthln San Matco qc ico aerce, cxcopt uh&t its rLlc
accordu u't neyoar pcriod wi hir whick the rcqp o) ratio bctwecn
uml sales and or: gﬁnal cost may D¢ dcvclope@f

The facts rcelating 0 tho actual dovcldpmcnt from wator
salcs withln,the-Coilcgc ?&rk iract erc those: Thc*systom of water
nains was dompictcd sémctimc 3r16r to'January 1, 19304_ Durihg_thc
éuccccding soven YQaro thc *"x;mnm annauvel revenucs: “ro* 33105 %O

reol dc*tﬂ withi“ Tae trac, amountcd £o only 5190. 75 During«uhcf

onth ycar thc revenuc o*\~-o utility iﬁcrcasod to $478 85 Iz eddd-

‘uion, howcvor, the util regularly dcrivod SOmC PEVERUS rom_salcs'
of wator by meens of scvcral cxtcnsionz *°do from thc t“&Cv
to cu tomers outside the tract. This was true perti culahly in
yc r of 1936 wher sales to a municipal goll cou*°o outsido

act viclded revonue of ‘$91# 22. Ne vorthclo,,, total‘ualoa
'thau year, both withir and without the uract, did not. cqual onc-
fourtk tho system cost of $5,443.84. _Duri“g‘u“ £irst scvcn yca_q
there appocr to have been noimorc thdn tﬁréc r¢ziden t consumers with-
in the tracﬁ. By the¢ ¢nd of thé tonth yecar thero were sixtecn con-
sumers. It was not until January 23, 1940, uhat comﬁlaina‘*‘first
made deomend upon'dof néant for & refund, or :or en oxteasion of ‘the

contract period. In its complaint hore, filed soon thoroafter, i1t
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alleged thet prospoc vive rcsident;al dcvcloumcn* wi _n uhe uréct
xwould qoon incrcaoe uhc aunual revenue to &n emount in cxces sTOf-the;
contract “equi“c ent.

In the light of these ”acts,'it ¢annot be found that’the
‘terms of the contracu itself obligatel the dcfc“da. il*ty to .ake
rcfund to compla_nant. I“dced, this is ot tke ¢ ain&nt'¢ real
contention. The burdez of its pleeding end of 1ts argumezt is that
the COﬁvT&Co, together with the filcd rule authorizing °uch & co*-
trécc; wes void, or at lcasu unauu., unreasonable and discrimlnauo.y.
Def¢hdant's anawer dexies zhe°c'charges. It Surther: dcfcnds by i“-
voking‘the statute of limitat lons, and also ¢t alle“gﬁs Jnc Jur*sdic—
tion of the Commission %o makC'aay such ordcrra, complaiuaﬁv,dcm&n 3

Voluminous briefs have dbeen zubmit* ed. .1thougr we need not
attempt in-this opinion to follow'a 1 the paths e&plorod 5 the. per-
\ tieé11n suppd*t ¢f thelr respective conuc“tions, o*t&i. ‘undamcrtal
‘s*uoq command our considcravion.

First of all, iv iz eurnevtly contendod that thc LtilitY'“
filed mule relatﬁng to rcal estate suod.viszon cxtcnsions was & void
mle, void'from‘tnc bc*ihning becauae i1aconsistent vith uhc ega’h
_duty of a utility uo make oll ,ervicc cxtcnuioms et ;ts ow“ erpense,
‘and void also bcc&use it vas e rule fi ed in contravcntioﬂ of an ex-
press order prcviously is,ucd by the Comm_syion proser b;ng adhcr-
ence uo e diffe*enc rule. Noxg, it 1s con tcndcd in uhe altcrnative

this m.e, even 1f zot 11l cge.lly £iled, should be dcclared to
nave,bccu ar. unreaso“able rule from the bcgiﬁning.' als presupposc"
the ex;suence of authori ty to give retroactive of ccu whatever
'rule thc Commi sion migh* find reasoneble tbday. But compla_na“t\
\doeo not allcgc Just wha*'wou’d have been & reauonablc and non
discriuina ory rulc Tho allega.tionu ené pﬂaycr of 1ts complain"'

‘arc firmly reutcd upon the prcm s¢ vrhat any kixnd’ of cxtcn ion rulo

4.‘
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thet. pcrm_vs the exaction of a deposit without an abyolutn obligat*ona
0 makc fu’l “e“uud 5 izhercn ntly un_caeonablc. In 14s- bTACf° only
does it rather ‘aintly suggest that sonme othor form of *ulc might bc.
thin the realm of roasonebloness. ’
The cbntention thdt4:hé ~ule ’*;cd by Paci c Wﬁtér Coxpany
vas a void'rule Qocs not rcquirc extc“dud discuss*on»  Wé arcvsat*s-

f1eé thatAthe prexises assumed are‘unsound. As-a tter of lav,‘a‘

public utiiity‘is‘not oblisatcd'to make cvc“y &i“d of ue*vicc exten-

3lor demanded, particularly whcn the dcma“d i3 for thc consurucu_
of‘an extéﬁsivc systenm of‘disﬁributioﬁ,facilitics withiz an'area-‘
where the attachmen“ of ac*ual customers is only & futu*e possi-
ility. The lew does "cquzrc that a 2 utllity file end pu‘bl‘sh all
such rulos and “cghlations as 1t 1nv cdds %0 onforce, aad thc*c has
teecn commitied %o uh_s Comm_ sion the powcr to. dcucrmiuc whcthc"
sueh mules are JL t and *casonablc. But chn a f*lcd tari f *ulc
;is~not : violation of_an-cxpress prbvi iop of iaw or outstanding
 ordcr 6f e Coﬁmiséion; 1£‘1s,nbt void. - 0n tho:cont*«ry, thc male
*tsé bccomcu thc law obscrvublc foh's utility and pa4 ifo un*il
lcgally changod. Compla_nant 15 in chb; also when Au asucrtg that _
the sorvice extonrsion rulc o. thc Pacific N-to* Company was _1cd
iz violdtion of-un oréer direceting 1T 1o file and obuorvc & dif-
’crynt *ulc. It ‘1corrcctly intc"p rcts the Commissio"'s,*'d dcc* .
sions of 1915, rcporucd i“ 7 C.R.C. 830 and 8 C.n.C 372) as “av.ng:
such meaning and cffcct. hose dcc;sions will bo *cfe*red T0 in
moro detell prcscntly.~ _ |
‘The sccdnd‘géncral contention, with ite vérious.implicd—
tions, demands move cxtended discussion. Bocause the cleim of
unreasonableness 1is 35 largcly reoted upon certain doclarat‘onﬂ or

findings made by the Commission Ltsclf In its Two dccismona of 1915

5.
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above mcntioncd;"it‘is‘ncccﬁsary to obscrﬁc justvwhat thévcdmdiséion
thon did. Thet was an inguiry ubon tho Comuiusioa’w o mot on into
the reosonzbhlencss of u ility DruCuiCCo in rcqui“i“g *hcmr customor
to‘mako'monc ry aeposits ¢o“ *“y purpo ; one aspocu.o* *%c inquiry
bci“ 'tho ownorahip of cus tomcr oc“vico ’ac*li 1cs and Jﬁc p*acticc
of exacting dcpoait° in 2ié of customcr «crvicc cxtc& ons and con-
nections. On this ubjcct the conclu ions of uho Commissio“ (7 C.R C.
’830, 863) were expressed as follows:

"The u*ility should ovn all the facilities wnich
1t uses to serve the public. Eadless difficultics
and eanoyances orice uvnder any other rmle. If an
gpplicant for service makes poyzent Iin connecti
with an extension, this poyment should be regardcd.
as & lean, to be returned wnder roasonable condl-

onq. The title o the extension should become

sted in the ut lity. : _

T4 can mot be said thot any one method of return-
ing such loan 43 izn its3elf the only reasoncble »ule.
AT times, cueh loans core returned piccemeel 25 2déi~
tional services are *nvta’le,, or plocemeal by creliv~
Ing perliodically statoed portions of the:consumer’s
Bills; or in & lump sum when the ecntire periedic
revenue from the cextension totals & designated zum.
Tho utilitices should in the first instance adopt
such mule or regulation as they consider recasonable
under the generdl principle herein ¢s zabl,shcd( suh-
jeet, of course, to roview by this Commiszion.

In accordance with that finding, there ves formulatod & gcnerul rule
to bc observed by 2ll utilities of the classes considored. As the
rule woes later amcndcd (8 c...c 372, 375;, it wes stutcd in Jacuc
words:
"In cazes in waich epplicants make'paymcnts to .
secure the construction of extensions by water,
gas, clectric or telephone utilitics, such pey-
ments shall geacerally bo comsiderced o5 loans 0
the utilities, o be repeid, 23 23002 23 condi-
sions werrant, under reasonsblce, no.disc*iminatory
rules and regulations.”
™he ubovc quotations from those carly dcciuions of vhc Comm*

slon arc ,ufficicn L, WC bclicvc, to reveel a fundcmcn a2l crror ia the

fects essumed by complainunt uhroughout i1ts cxto“dcd argumcnt. True,

5.
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thatlso-calléd'rulc dirceted 2all utilitics to conform théir‘filcd‘
rules and rcgula ions %0 Jno 50“ ral o"i,ciplc” cxprc*scd;, Obvi-
- ovsly, however, L t wes endod only &c an outl*nc by wﬁich cach .
utility mighﬁ devisola complctc wor..ng ru;o, a0t thc prﬁscription
~;of‘aipart1cﬁlér ru;u appliceblo to a;l.‘ I has acver bccn construcd
otherwisec. Thc fact 4s that huill 1c° of 2ll tno Cl&aSCu mcntionod
have bccn pcrmittcd uo PrOoposc and filo rles wh*ch to ﬁhh Commi 1on
uppca.rcd. »ocasoncble under the pamt;cular,conditidng confron ing cach.
And f»om the begirning, a5 tze Commi ion'* opinio“ ard ordcr clcarly‘
pormltted the cxtcnsxon rulos actu*“ly filed by some uuili ies made
doygilod provizion for the return of *ﬂto cr dopo ite picccmoal
'1:étallmcnts," wailo others provided for rcfund "in e lump sum when
nc on tirc jcriodic reveruc Srom the extonsion totals 2 dc gnatod
'uum. Thc rele of the Paci’ic wavcr Company was of the la tcr uypc.
I* was not dis Imileor in form To the corrcsponding *ulo~ app cd by
‘othor watcr co pan_ s serving in the San Frenclsco B&y "*ca.

But tht the comp lidn* 1mp*c°scs upon ua'SO‘mn 1stcnt’y is .
that the Comm_wsion then rc*cr*od to.he dcpoqit as & “"loen o5, th“OaS:
the cleimed lcgdl clifoct of *hc water company s rule wes somothing
qﬁitc diffbrcnt frbm 2 loan. To wae ;t, own phr-scology, compluin&n
'asscrta‘thituits contract Witk tho company vas & unilatorsl’ contract,
without ¢cons déraiion;,that it wes cocrcivc, illusory,‘iﬁﬁbsﬁibloxof

performance, and compelled & forferture. We 40 net SO viow the
_.agrccmcnt. | - |

‘Whatover lcgul concept the Commisz_on ﬂav havc hud wnen it
doviscd & rulc dccl&rizg that oLCh 2 deposit should "go lly" bc
considered as & loan, we knowjuhh* the Commission's anlfo”m practicg

ever since thet dete has heen to &pprove sxtoznsion rules haviﬁg ox-~

2etly the same legal offcet 23 tho mle here involved. avcry rulc

-
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’1lcd has conditioned the utility's ob’ g tion to make rc*und upou
thc h-ppcning of. ccrt__n events witrin spccificdjtiﬁc. So if et
timc ;imitu ioen proviaﬁoh £ tho challenged *Llc bo aa* £0 compcl‘
& forfeiture, then all ecxtens ion 10s on £ ‘le with the Commission‘
.oduy bccomc vulncrublc to the same atte ck. This is truc. wncthcr
the. doposi* be cxuctcd from an applicunt ‘or an 1ndiv1d"°l ucrvicc
extension, or from 2 real ostatc subdiv;dcr wao dcs [+3:2 to providc
for 2 s&Stcm of iines or mains for the purposo of onhancing u“c sale
valﬁc of‘hiﬂ trect. There was othing contai cd in that dcc zaon
of 1915, mor eny other, #hich i“dic tod thet the vommigsion con-,
sidércd'such 2 time limitet tion wnre soneble., In *acu; it has ever

g 1ﬁsistcd upén sﬁch'a proviéion. Its accounting rulcs und 1ts rate-
fixiﬁg:practicoé aro rcstcd'upon it. And cxactly the uamo ex* nsion
ruléfas hérc tnvolved wes onforecd by thoe Comm*ss<on in 1933 in

Rusgsecll et &l. vs. San Jose Water works, 28 C.R.C. 460. e com-

plainant° there were dom.ndiug the cxpunvion of a watoer syotom
thc utility's owvn oxpcnﬂc. T=o Commissio“ rofuscd rcl;of, and re-
‘crrcd_to the utility's Ifiled rules end their purposc;in‘thcscv

| words: |

"« « * These pules provide thot tho utility .
will install at its owz cxpenso 100 foet of main
for cach wont £ide conzumer, the 2dditionnl coats
incurred to bve pelid for by tae applicants foxr-
such sorvice subject to refund, and, in the ¢ose
of reel ©3ta%e subdivisions, they provide for
prepeyaent by the party or porties requiring the
extonsion of the c¢stimated ¢ost of the entire
installation subjoct to full rofund provided the
development becores compensctory within certoin
vime limitations.

"4&«-‘4-&#4-»4-“«-4'

"Tt iz plainly cvident thot. this oxtonsion can
not recsonably bo considered componsatory o2t this
tine and that the ovidence does not warmant the

Commission in dirceting The defendant to make
this instellation ov its own oxpcnso. The »ules

8.
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and reguletions ¢f this utility governing its policy:
in matvers of extensions of service were approved by
this Commission and are in substantial accord with
standard practice of public utility water works. The
demand for sorvice by complainents primerily 1s based
wpon 2lleged faverable prospects of possible future
lanc -development. Preseat requirements <o not. jus-
tily 80 large on expenditure by defendant. It 1z ¢
cover just such cases that thoe Railroad Commizsion
was constrained o ZE&opt propeor regulatory measures
O preveat public utilitics from suffering possible
heovy finoncial Losscs by participating in highly
speculative caterprizes where theilr failure must
ultimately place an wafsir dburden wpon the regular
water consumcrs who are rcquircd to »rovide through
rotes o falr return oo utility opor&tions. The conm-
plaint thercforc will ®e dismiscod.’

Tho churgo that the rulo 15 un.cason_blc and di,criminato*y
1z not, of courso,.uade for uhO purpose of obta_ning a new rule ap-‘
nlicuble for the “L*urc alone, but only & finding thut 1t has boon
an unconscionable rulc cvcr cince 1929. Ewvern wore 1 found that o
revision of the rulc *or tho future would bc y“opcr, it vould not
follow thet reparcti or should be awardcd ;aa compleint hore ‘s
one to obtain mecrcss for on allecged private Jrong The conscqyenccu

_Qf our action, if the demeoncded rclicf bo groated, would be- far 2020
disturbiﬁg‘to utllitics end peot rons ul_kc than tho p*o*crﬁption o*_
& Dev rle of prospectivc applicetion only. We. mcy not lo«o~aigh~ :

ho Legel principlc o} tablishcd in likc cases to the cffoc* the

’inding mede 1n rCSPeCT to a reparaticn _w~~d "111 1rurc to t&c
bcnc 1t of nvnryonc sis uutcd in the saxe position thc individual
comnlminunu. A fihd_ng of past anrcaﬂonublcnoas xnd diycrimizc**
in uhls mction, upon vhc o“oad ground adva ccd would compel tho
grunt*ng or liko rcl_c to _ll those uguin°* wnom ghc utiliticu of
this ﬂtatc nave upplicd cxtcn,ion doposic ulcs of ﬁho qgmc gcncra15
naturo. |

It cornnot We found +that the compl inunv suf;c“cd any progu-

dice or disadvantage not suffered by &ll those who,m~y huVQ,fui-Od to
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'ﬁécovér from this utlility and others the moﬁoys:advanced_b# exten-
_sidn agreenents. . Complainan:'make° itz dcmand'here oﬁ1y becduse its
reaﬂ-estate project Aid not develop to the cuvcnt antiéipaﬁed within
the time Limited o qualify for & refund. But thet re""lt weS
compel’ed'by'the-ucili*y‘ The ’acc'tha* complainant wae'not“able
To perl orm ite part of the agrenmcnt does not siagle 41t out as hav-
ing s “”ered wnreesongble or prejudi cial,,reatment.' So_¢t cannot be
found thet reparation is due. And complginantfs alterﬁative'demandj
that we eliminate zﬁe $ime limitation'provision of»thé ale iu liﬁéé'
wise ex ettack upen the samc’genoral principzle uncderlying al’ sue
extensibn rules. To grant‘such relief would bring about discimina-
‘ '310 rather than cure 1t. We are notiprepdred to take such action.

The Commission rcjectod & like demand in Exchenge Sncuri G IEL

. San’ Diego G. & 2. Co., 39 C.R.C. 354, witk the ‘o’lowi_g '8 te-
. meat: '

"Assumirng the jurisdiction of the Commission +o
extend the terms of the contract, the rcaszons ad-
vanced for the exerclse of such jurisdiction are
not impelling. Nearly all utilities in this State
have extension rules similar to those here in~
volved anc during the period ¢f feverish real es-
teto extension prior to the depression made =any
extensions. If the period for meking refunds were
extended here 1t would lead almoﬂ* inevitebly to
similar holdings as to such eoxtension contracts
of all the utilities of the S<¢ tc, as no -speclal
circumstances were skhown here €0 p 2¢ce these con~
Tracts In e clasz by thexmselves. The Coxmiszsion
1s 20t prepared to lLaunch vpon the policy of ex-
tending the terms Of all of these contracts, as-
suning that 1% has jurisdiction 30 o do."

Qur judgment upo“vthe me»its of tals complaint renders
Luneccosary t0 examine uh.c claiz of the defeudant that its cr.en°1o*
agreement with compla sant wes not between & utili s and its. pav_o“,
and dic “ot, uhercforc, _nvo’vc a public Ltility rclationuh*p cog-
n,zablc by this Comu,ss*on. Yo* is 4t neccsuary to i scus hc

wher de*enqo bascd upon thc **avute of l.mitavions-;ncorporazcd in

0.
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Section 71l ef t“e Publ*c U ilities Acu._ It need be “oted ohly tna*

in the 1=‘:~c ange Securities case advove memtioned the Cor aion saicd

shat its sole &UTROrity toO give relief in complaints of this‘chsracf_
ser is derived from Section 71, and that the time limit -1bh'theréin
orovxded b»gi 0 run from‘zbc date the oxqeuaion agree“e ‘dvmade.

Pe“haoe we s“oul* advert br .efly TO another dec.gsioH beL.g

rendered this day in the maiuter of Shore v;ew Realty Co. y.,Califor-

nia Water Service Co., & ma st u.r.rm.\rlng i"e.ct'-* guite :Lm:Lla.r To
those‘before us L lavolvang the uame utility rule, ou where
vhe compleinent seeks only & findin *hat the rule was uuaust and

;'uhrna on&ble.'

A public hearin “37115 heen had upon the compla*nt o*

Bayshore Parik, Inc. v. falifornie Waten Snrvice Compa“z, and thn
metter fullynﬁons:de.ed
I?T IS RZBY ORD?R:D that the reliefl sought by saic com~

‘plainant be denied and 1tz complaint dismissed.

Dated, San FPrancisco, Californ;a, This 4)’5"'

/)//”.r_ o




