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Decdsion No. -

BEFORE TEE RAILROAD COM(ISSION OF THE STATE OF CALIFORNIA

UNITED PARCEL SERVICE BAY DISTRICT,
Complainant,

vs.

_ - - Case No. 4605
VIOLET 1. XELLEZR, doing dbusiness as
MENLO PARK AND SAN FRANCISCO PARCEL
DELIVERY, o

Defexcdant.

- .

In the Natter of the Investigation -
ané suspeasion by the Commission, on
its own motlion, of rates, rules and
regulations published by VIOLET .
XKZLLER, doing business under the
firm nome and style of MSENLO PARK
AND SAN FRANCISCO PARCEL DELIVERY
for the transportation of property
between San Francicco and Palo Alto
and intermediate points. \

Case No. 4606
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ATEEARN, CHANDLZIR & FARMER and PREISTON W. DAVIS,
by Preston W. Davis, for conmplainant in Case
No664605, and interested party in Case No.

4 . : -

WILLARD S. JOENSON, for Valley Motor Lines, Inc.,
intervener on behalf of complainant in Case
Né.64605, and interested party in Case No.

DOUGLAS ZROCKUAN, for Holmes IZxpress, Iintervener
on behalf of complainant in Case No. 4605,
ané interested party in Case No. 4606.

JOEN Z. EENNISSY, for Pacific Southwest Railroad’
Association, interested party. :

EAROLD M. HA!SQ-for'Intercity Transport Lines and
Pioneer Zxpress Company, interested parties. -

H. A. ZNCZLL, for defendant in Case No. 4605, and
for respondent in Case No. 4606. ' ‘




Cs. 2605, b - RLC ®

BY THE COMBLISSION:

0PIEX

I,‘

10

b=t

A review of the e*ti*c'recerd ih this proceeding a
discloses that the quest*on of basic concern teithe‘parties‘i"
whether Violet X. “eller doing business as Menlo Park. and San
“ranciveo Parcel Deli#efy, s authorized to ope ate a general

parce’ delivery aerviee beatwesn Sa Franei,co and Palo Al%o.

This matter embraces two cases which were consolidated

for hearing and decision. The first, Case Yo. 4605, was -
initi aued by the compla;nt of TUnited Parcel Sexvice Bay District
whieh allegnd, among other things, that Vielet . Xeller xceeded
'her highway cormon car“ier operative rig“tv aﬁd pub’iohed a ta"

e, defig.atfd as Local ?reight Tari No. 4, C.R. C. No. 2 of
Violet M. Keller, nhich contained Lnlaw*ul .ateq; rules and
regulauions. The secon d Case No. 4e06 was instituted by the

Commission to determine the reasonablaness and 1awfulness of
said tariff.

Defendant Feller, by her aziswer, dented generally all
 of the allegations contain@d *n the eomplaint and aver*ed ,pec-
ifically that her operations were commensurate with the *1gnt,'

she acquired from the Commission and hence were laws

”Huo, the pleading* put in issue the character and
extent of Violet M Keeler's operativ_ rights. | |

On the issues thus joinﬂd a public heariﬁg'wa; held in
oan Francisco before E?aminer eward on Octob»r 27 und No vember

18, 1941. The cases wer bmitted on the latter date eubject o
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. the filing of briels which have siﬁco been received and oohsidered,

| together*with the evidence of record.

The facts are virstually undispﬁtedo 'Complainant fﬁnited‘
Parcel Service, pr#sented the testimony of severa’ witn»soe and
introduced ruzmerous exhib*ts. Such evidence was not’ rebutted by )
the single'wio»,oq who testif ied on venall of Mrs. ﬂelle ‘ al-
though'thé latﬁe* did of er to co*roct cnrtain alleged erro*s in

CUrs. ﬁeller" tariff and uO mak» poci*ic changec therein‘vo

*nsure con‘o*ma“ce &ith rate o*dero o; the. Commission. This
Jitn8°S also contradicted evidence rnlating o points of Vecondary
1mportance purporting to show unlavful stock owner hip by Mro.
ﬁelle* in Automotive Pu_cha ing Company as well as unauthorized
*erge* and cOﬁoo’idat on o’ Urs. Keller'’s operation; with those

of Automotive Purchas 1ng Companj.

| rour formai roceedings iuvolviﬂg the operative rights
of lMrs. Keller or her predecessors in interest have becn decided
by the Commission. Howevar, the exact character and extent of
such rights was not determined thorw;n. On uuly 7, 1936 by
Decision No. 28969, in Applicati o-':. No. 20643, B. ..iedbn*g, the
originator of Menlo Park aﬁd San Franeisco Parcel Delzve*y, was
authorized to trans fe* Hi; operative rights to Veraon 3. Brudb'*y

| Thereafter, by Decision No. 30272, issued October 26, 1937, 0
Application No. 21545, Bradbury was authorizad to execute a
chattel mortgage. Then, on Mar ch 27, 1939, by Decision Xo. 31865,
in App’ication No. 22424, radbury was anted a rﬂstricted hizh-
way common carrier ce*ti’icato to operate between Menlo Park and.
Palo Alto. Subsequently, by Decision No. 34374, issucd July 1,'
1941, io.Application No. 24065, Zradbury was aLuhO”iZPd to . tranufe*
niz rights to Violet X. Keller.
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When'dcfendant.acqﬁired the Bradbufy rights she £1led
2 time schedule p*oviding"orvregﬁla* t;ips'a‘ cpecified hours, a
uariff govering. "hipmcnts weighﬁng several thousand pounds, aﬁd
ommenced or wac prepared to inaugurate a complete pa‘crl delive*y
service. Such activities resulted In the filing of the complaint
by United Parcel Service Bay District and the suspension and
investigation of the tariff by the Comnission.

It is apparent from the evidence that the rights in
question are a combination of those acquifcd by Liedberg‘from
operatiohs-conducted by him priof to the tine when.a certificéte
was requisite, May 1, 1917, and those obtained by Bradbury through
certification. The record fails to show tre exact time of Lied-
berg's inauguration of service by motor truck. There is ﬁomct
evicence whicﬁ‘indicates that his motor vehicle oﬁe*ation was

a0t started witil after May 1, 1917. However, his ...e*viu- v»a.,

in. nffect in 1917 and has continued without 1nterrupt on fince,
under claim of a prescripuive right. ouch right was *xcve~~ |
challengcd until thic proceeding arcse. I% would be'inequitablc
to revoke a right of this nature now on such meagvr evidence.
Henee, it will be assumed that Liedberg. d*d -acquire a p*eec*iptzve
right to conduct some kind of highway cormon carrier «ervice, ouv

the extent of such right must be ascertained.

The testinmony and exhibi ts presented at the hearing
reveal the nature of the service perforned by Liedberg. It.is
establiohed that he u,ed 2 small truck with which he made cne
round trip a day between Menlo Park .and San “rarcifco transporu—
ing packages or other a*t‘cles weighing less than one nundred

rpounds each for residents of the peninsula. He operaved da‘ly

except Sunday but followed no time schedule. Eis service wag

devotéd‘primarily to the movement of such things as lower food:

e
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and personal belongings between the ocninoula and San Francisco
" homes of his custom .,.v The t ariffs *ilcd by Liodberg ehow tha*
while orig-nally the weight limitation was one hurd*cd pounds pex
package, T was suoscquently changed to one hundrcd oourds per
shipment. Sone confuéion as vo the use of the terms-"package"
and "*hipmett" is mani’»st as the *wo appear %o have bccn:eﬁoioyed
interchangeably as though they were synonymou - No instances"
nave been c*ted where Liedberg was tendered a shipment of pack-
ages exceedi ng one hundred poun 5 in.weight, so 1t must be con~
cluﬂcd that, prOperly, the *eetric ion ayplied to shiomnnts. It
is ¢lear that Licdberg rcnderpd °ervicc not only bctwee1 Menlo |
Par?, San Franeisco and intermediate points, but also laterally
within one mile 0L the main highway between aucn pointo. Ze
acted as the personal cmploycc or messenger of n‘s cus omc*S and
charged a relatively high rate as compared with the sumo a*sc d:

by parce" delivery opc*ato..;.

Liedberg employcd Vcrnon 3. Braddbury. to drive for h
When'Bradery acquiredeiedbc“g'f operative righ s'in 1936, h

continued the oe*vicc conducted by iis predecessor.  The evidence

shows that, in addition %o t“ansporting proparty between che
peninsula estates and San Francisco homes of his custome s, e
rauled articles froﬁ‘certain exclusive shops to nis patro 15 when
expedited scrvice‘or special hahdling was required. Thcse con-
‘s‘stcd of fancy groceries, poultry; candy, bon voyage fruit

Lba reto, pastrico, art goods and garden'*urﬁitnrc. A feature of
the gervice was that\pcrishable and fragile articles wers ccccptcd
for transportation in gift'wrappings, cardboard ooxes or without ‘
packihg. Bradbury performed certain accessorial scrvices toc,'
such ag delivering vcrbal messages fronm employnrs to scrvan.s

respccting the care of the articleo gelivered or the manner of

-5
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their use. The Bradbury operation was described as an accommoda~
tion messenger service. Certainly it was of a highly personalized

nature.

A certificate was granted Bradbﬁry in 1939 authorizing
him %0 operate as a aighway common carrier between Yenlo Park,
Palo Alto and intermediate points Including the right'to séfﬁe
laterzlly one nile on'éach side of the méin highway between Menlo
Park and Palo Alto %o enablé hiz to contiﬁuc business for'ccftain
customers ﬁho héd moved into this afea. ™4s certificate was
granted as an extencion and enlargement of his oxisting rights.
between San Francisco and Menlo Park and restrictéd séfvice'té

. shipments not exceeding fifty pounds in weight. it‘appeafS that
tae Commiséion, by consolidating this grant with the préscriptive
rights held by Bradbury, intended to authori;e nim to conduct a
service-betweén Kenio Park and Palo Alto similar in z2ll respééts
*0 that pofformed between.San‘Francisco and Menlo Park, eicepﬁ
2s to the size of the shipménts'transported. e evidence shows
that at the heuring on the application for a certvificate counsel
for Bradbury admitted that the existing service of othﬁfrcérriérs
vas :atisfactofy, but sald, in subnfance, vhat Bradbur& perlorzed
a unique highly,bpccialized.snrvicé needed dy his'cuStdﬁers and
that such an operation wduid‘not 5e.c6mpetitive with‘cafrierﬁ

precently serving the territory.

As previously stated, Mrs. Xeller acquired the rights
referred to abeve in 194L and shortly thcreéfter‘filed:the-tériff
under'stspension‘hcrein. Tt is obvious after a cunsideration of
sueh taéiff, that 4t was désigned to discourage the type'of"
service formerly.operatéd by'Liedberg and Bradbtry'ahd to inavg-
urafe a parcel\delivery service coﬁpetitiyo_with.that condueted

by existing carriers. No need for such additional sexvice has

b=




Cs5.4605, &96 - RLC

been proven, invfact, the present operators are conceded O be
fernicshing adequate‘facilities. The defendant should not be
permitted to obtain indirectly an operative right which she did

not seek and probably could not have attained directl y.

™o points of secondary importance raised during the
course of this procesding should he considered briefly. Coxplain-
ent alleged that Mrs. Xeller holds stock in Automotive Purchasing
Company; anothef pudblie utility, contrary ©o the provisions-of
section S1(b) of the Pudlic Utilities Act. It was admitted that
oo .‘Keller owns such stock. Howeve*, tﬁiS‘fact doe¢ not ébnéti-
tuté a viclation of said zection. Complainant a’so con tended
that Mrs. Keller consolidated and merged her operation, with
thbﬂe‘of Auvtormotive ?urchasing Company. The evidence isginsuf—

icient to substantiate this claim. Mrs. Keller is advised,

however, that should she desire €0 effect such a merger or coz-

solidation, she must secure authority from the Commission.

Pull consideration of the evidence adducéd éqmpels

certain conélusiqns of fact. irs. Xeller's predecessbrs;per-
formed a specialized; restricted "on-call® Operﬂ;ion‘in the nature
of a messenger services t*auoported varied artiélns hetween the

| peninsula estavee and San Francisco homes of their uetomer
hauled food, flowere and art. good to such‘cuétomérs from the'
srops of certain merchants when expedited delifefy or 5pécial
handling was neededs tsed but one truck with which pickups and
deliveries were nmade directly, without consolidétion aﬁ é té*minal;
required no substan ial proyecuive packing of articles tendered
for shipment; and restricted service to the handling o shipment,
welighing one rundred pounds or less hetween San ranci,co and
Menlo Park and .o the havling of shipments nou exceeding ’i’ty

pounds in weight between Ménlo Park and Palo A*to. While the

-7
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record establishes the existence of operative authority to trans-
port:cémmoditics-eﬁcompassedrwithin the general cléssifications
mentioned, foods, flowers and art goods, it does notvshoﬁ.cémp
pletely nor spccifically'what\iﬁem s should be included in such

classifications.

It is » udicially settled that a transferee acquires

only such rights as were possessed by the transferor. Inasmuch
as Liedberg and Bradbury bylthcir conduct of busingss voiﬁntarily
delimited their operative authority lUrs. Kélléf, by Decision No.
34374,‘in Application No. 24065, acquired a.ciréuﬁscribed highway
comon carrier right. The conclusion of law ’oilows that she 45 .
not authorizpd to engage in tbe general parcel delivery bueine,,.
Therefo*e, Mrs. Xeller will de ordcred to ¢confine her highway
common carrie crvicc within the acope of <The ri ghte which this
opinion has deterzined she posses ses. Turthermore, as it is

| fést the suspeanded tariff{ contains rates for ,e“viceﬂ which
she 15 not avthorized to render, she will de ordered to cancel
1t. In liew of such cancelled tariff Urs. Xeller will be ordered
to.file’an acceptable tariff which names rates for~and\spgcif-
ically deseribes the commodities to be trénsportéd purswant ﬁo

her restricted highway common carrier rights.

Before concluding, one other point of discussion snould
‘3e adverted %to. Complainant argued *s..Keller,snould-be‘con-
fined o the vse of a sihgle truck'ﬁhen performing “he service.
in question. If this were done 6bviously it wordd prévent the
natural development of Mrs. Xeller's business, which not only
wowld be undesirable, but comtrary to the usual practice of tae
Commission. Urs. Xeller has been found 0O possess a éircumscribed

highway'common carrier right and she should'be peraitted to
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transport shipments of all articles included in the classifica-
tions specilied herein, subdect to the weight limits set aﬁd
to use as much equipment as may be needed therefor should_thc7

demand for such restricted service increase.

Based upon the evidence of record and the findings and

conclusions contained in the ahove opinion,

IT TS ORDERED that Violet . Xeller confine the cervices

she performs pursuant t0 the nighway cqmmon'carrier rights she
acquiréd by Decision No. 34374, irn Application No.'24065,,t6 op~
erations commensurate with the operaltive *ignus which the Com~
micsion, by the precediﬁg opinion, found che was’ 9ntitled to

exercise.

I7 IS FURTESR ORDERED that Violet M. Keller cancel,
elfective not lafer than Apri7 20( 1942, on not less than one
(1) day's notice to the Comnis eiou and the public, rates pub-.
1%Zshed ir Local F‘reight Tariff No. 4, C. R.C. No. 2, of Violet
X. Keller, and file iz lfeu thereof a tari’f containing rauesif
consistent with‘and reflecting the Operative autnority which
she is found,lby thi¢ op-nion and orde., Lo pos,ego, and spec-'
1fying the commodities 1o be transported pursuant to such

authérity.

IT IS FURTEER ORDERED that upon cancellation of the
rates contained in Local Freight Tariff No. 4, C.R.C. No. 2 of
Violet M. Xeller, the Commission'é order of suspensiontand in-

vestigation of August 26, 1941, in Case No. 4606, suspending

-9-
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the operation of said vari“, is vacated and suck case discon—-

. viﬂqu -

The effective date of this order sha...l be "vrmty (ZO)

“days from- *he d&ue hercoi‘.

Dated at San Francisco, California, this _ 7 tﬂ'cl:z:,'

) ., 1942,

A ,ﬂ ? @,Luam
W 77 /J/MM
%M ﬁvémww

COMMISSIONZRS . -




