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Decision Nou . RERG2 , @ @

BEFORZ THZ RAILROAD'COMMiSSION OF TZE STAIE OF CA&IFORN1A ’

In the Matter of the Investigation on )

the Commissionfs own motion irto the )

operations,. rates, ¢harges, contracts, )

and practices of =ASTSIDZE BUILDING. )

YATERIALS CO., INC., a corporation, ) Case No. 4603
2ASTSIDE EAULING C0., INC., a corpor- )

ation, WILLIANM M.-\ICHOL, ARTHUR JANES,)

and RUDOLF WLADYXKA. )

R. 5. CROSSLAND and SPURGEON AVAXIAN, for
- Transportation Department of the
Railroad Cormission.

GEORGE J. TAPPER, for respondents dastvide
- Building Yaterials Co., Inc. and an.-
side Hauling Co., Inc.

RUDOLF WLADYXA, in propria persona.

2. L. BLACKMAN, for California Dump Truck
 Assoclation, interesved parvy.

HAVENNZR, Commissioner:

T™he essential point of controversy to be’resolved'in )
this decision is whether the two corpo*ate'respondents, EaétSide
Building Materials Co., Inc. and Bastsd dé Ha *ng 6., Inc.,
should Dde ureateq as "eparate bodies or as one en tity in connec-
tion with their dealingo with each ouncr considered in this

proceeding.

This caze was instituted by the Commis lon to'asce*tain
.He facts pertaining to the transportation pers ormed by certain
of the respondents for the others and the manner and amount of

‘paymeht for such services. Public heéring was nheld at Léé Ahgeles‘
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November 5 and 6, 1941. The matter was subritted on the latter
date subject to the £iling of driefs which were Teceived sub-
se@uently and have been considered tégéther th the evidence of

record.

There is no substantial dispute as to the zacts iavolved
but they must be ynown and appreciated before ghe legal qupauion_
el whether %o observe or.disregard the corporate entities may be
| cohcludéd appropriately. The facts are aumerous and ,omewhat
cdﬁplicated. To shorten their nar ration, Ha,taide Building

terials Co., Inc. will be refer red 0 as the Materials Company A
and Eastside Hauli g Co., Inec. will be callﬂd sinply’ the Hauling
Company. "he laterials Company 1s a dealor in, and a large snip-
per of; building materials. The Zauling Compary has highway and
cipy carrier permits'and‘purportedly transports muck of the prpp-
erty of the Materials'Company.' Boph of “heOé companies are managcd
by J. C. Slater, who ia the president and principal s ockholde f
each. For approximately tae past four years the T-’au:l....zv.g Company
has . had most of the'tranaportation for the Materials Company per-

_ Tormed dy subhaulers such as respondents Nichol Janea and Nladyﬁa,
H who each possessed both highway and ci ty ear iﬁr permats. The daul—
ing Company has paid only 80 or 90 per cent of‘the anopnt collec*ed
| from the Materiala Company to the subhauler " The subhaulersawere
not required'to collect the full minimum rates from :hé'ovérlying'
carrier becauae, while the Co_massion'¢ minimum-rale ordors compel
carriers to cha*ge shippers the miaimum rates, such orders have
- not been construed as applicable to & tranaporvation arrangvment
between-one carrier and another. rhe aignificance of determin—

ing:whethar'or'not the separate corporate entities ahould be
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observed bHecomes apparent~£rdm the foregoing facts. If‘the
Hauling and Materials Compahies are considered asfone bﬁsiness.
concefn, the subhéulers have dealt directly with the shipper and
should havé.collcéted tne minimum rates applicable to the trans-

portation performed instead of the lesser amounts they received.

The evidence of record i_lum*nates the relauionship

between the two ¢corporate respondents. Slauer ovns about 90
per cent of the Hauliﬁg‘Coﬁnany'e ~and apprbximately two-thirds
of the Mhte_ialg Company's stock. Ee started the building mater-
ials businesa in 1931 as an individual and soon sold a one-third
interest uherein o L. G. Cramer’ in return Aow cap*tal "The'
business -was incorporated in 1936. Slater rﬂceived a cer i‘*éa*e-
"or two-thirds of the shares of the corporation and another cer-
tificate for the other one-third of the‘sharcs was lssucd in “1¢
name and transferred by endorsement to Cramer. The lavt,* s
nazme has never appeared as a stockholder on the records of the.
coﬁpany;'he'has not deen a director or officer, and nas taken.no
active'part in the dusiness. The qauling cOmpany orig‘nated'i.
1934 as a partnership compos#d of Slaoe* and iv b*othe-, Ben.
This_company incorporated in 1936. T™wo cerui’icates~ eggé;?ep—
rece “ting 650 ghares, the total. outetand¢ng, rere_issued to Slater,
but ons’ of theee he endorsed to his brother. The latter‘é s:oék

‘ was purchased by Slater in 1937. XHe was sole owneé of the corp6r-
"ation until December, 1940, when he trancferred 50 sha“ea to
another brother, Isador. Slater gub ccuently sold 30 shares %o

a nephew and 20 shares t0 a sister-in-_aw.

The two corporatvions had identical officers and direc-
‘tors until December, 1940. The officers also were the dlrectors.

Slater always has been the president and the only ofliicer 0.
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receive ,alary for acuing as an officer. The secretary of'the‘v
two companie egu_a*ly has been an off*c- employee of one or
both of ,uch companies. The vice-p~csidcnt of the. two co*po*-
ations alway,,was.the private ,ecretary of thei* vtorney, George
Tapber, until December, 1940, at which tinme Isador Slater became

viée-presiden: of the Hauling Company.

Since 1937 the Eauling Company's "office” has consisted

merely of a desk and £ ‘1ﬁg ¢cabinet at the office of *Eé Materials.
uompany. hovt of the “a¢ling Companv s office work has been per-
formed by employees of the Materials Comnany, paid by the lutter.
Such work included bookkeep*ng, ¢checking and tabulating the dail
*eports of from ten to twenty subhavlers, p*eparation of invoicef
and statements, ‘handling insurance matters, and co*re«ponderce.
The evidence shows also that since 1939 the exployees of the
Hauling Company.have.been éér;ied on the payrolls of the Materials
Company aﬁd rnpo*téd as its employees in connection with' -
Wo*kmen'e Compensation insurance and Social Security taxes. - The
record shows further that the Materlals Ccmpany often used its
‘und“ to pay obligationq of the Zauling Company, subﬂequen tly
charg*ng euch amounts on its Hooks to the “auling Company'"

account.

it is in evidence that, although'Slaterjreceived a
substantiai salary fron bothlcompanies, no attempt has been made
o segregate or-allécate his %orking‘time betwéen-tﬁc twé.' Slater
testified that for long periods he would devote himself to the
affairs o; one company exclueively and auring °uch *ime *eceive
his aalary from the other c¢company. The Hawling COmpany sold all
of its trucks in 1938 and operated nome of its own until 1940.
Slater's duties for t“e Zauling Company were nractically non-~
existent du:ing that period, so at a directors’ meeting-held

-4-
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in May,ll939 his salary was discontinued 2% his‘request.. No 

salary has bheen authorized for Slate“‘since. Sﬁbs#quenti&;
nevertheless, without auth ority from the direcvors, he withdrew
from the Hauling Company S&,OOO,o tonsioly as salary, and o? 000
whichvwas set up on *he booyé as of’:cnr s logns The recoxd’
shows that in SPpqub*r, 1939, the directors of the ..auling Compan
auth riZod the traﬁsfer ot certgin real prope*ty to ol¢te“" ni'e
in exchange for 140 eh s of stock to be T rned over to the
ccmpanyiby Slater. The laoto" nad the p*éperty transfor*ed_uo
his wibe without e'**e.de:ing any ouOCk and had a purchauc price
of 81,400 charged to his account with'the Hauling‘Coﬁpaﬁy, but

he has never pald this suz.

Counsel for the Transportation Departxeﬁt'argues it is
clear from the evidence there has been norseparafenessfin faét
between the Hauling'Company and the Materials Company. Hé con-
tends there has been a a single control of. both companie; by Slater
as well as a frequenv handling of the affairs of the Hauling
Coxpany by the Materlials Company as its own in a manner incon~
sistent ri*h'snparateness'of the *ﬁb’corpora££ons. He-ag, rts
it. ie “ecessary to di regard the separate nnti*ioa‘of The ror-
poratio 15 Jor the purposes of this par t‘cula, case vo p*otecv,uhe

‘imum rate ,tructure of tbe-Comm*seion and o prevon* he
Mhterials Comnany rom obtaiﬁiug t*ans;ortatiou of its p*ono
at 1e,s tean the applicable m*nimua rates. Counsel states uha-t
cornorave entities ghoulq be igno*ad when there 1is uch 1dentity
between them as. TO maxe one a mer agency or *“strumentality ol
the othe* and failu_e e digregard then would proauce unju.t
, *esalt. This, it is allegea, is the situation in the. caze Lnder
con*id»ration. Therefo“c, it Iz argued, vhe Commission ghould
orger thc hauliﬁg and Materialw Cohpanies o stop their of_

-5
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the corporatc fiction to circumvent the minimum rate ordc*s and

ﬂhould rcquirc thc other recpondents t0 ¢collect their Lndercha.ges.

The attornasy rcpre:ent ing the corporate re pcndcnty did
not attempt to refute the »v*dent*ary sgatemﬂntc ncroinabove
referred to, so it must be as sumcd they accuratelj portray “he
facts. Eowever, he attaches much importance to the fact that
both the Zauling and Materlals Companics had their business
inception prior to tke passagc of the Qighway and City Car*icr*"
Actsin 1935 This, it i3 conue“dnd, shows good ’aith i the
creation o* the two companies as. 1t dcmonstrates that they were
not organized to avoid che operation of the carrier statutes. It
ie'averred *hat in Cali’ornia before corporate entities ﬁabee
dicregarded, bad £aith on the part of such co*porat ons mnst be
shown. He argues that, as bad faith is not evide ced, dn,'dis-

tinet corporate entities must be observed.

Coﬁplcte consideration of the record prompts certain
factual conclusions. The predcccssors of the Hauliﬁg.Com:any '
and the Materials Company were engaged in dusiness Defore 1935,
but incorpo:ation of such companies occurred im 1936. J. C.
Slater,-who\owns.tonthirds of the Matcrials Ccmpanf*s stock”and
eubetaﬁtially all of <the Hauling Company's, ras control’ed angé
dominated doth corpo*ations without regard to the di*PCuohs.

The office work of the iauli g Company was pe*fo*mcd p -pally
by employees paid by the Materials Company. The‘sppara.e eqcitiec
of such companics often has bee disrega*ded by tae co*porations
themseive:; Uost of the transportacion for the ilaterials Company
was performed through the agency of the Hau ing Company which
used. suohauleﬁo. The Eauling Co*pany retained 10 pn* cent in
sone insuances, and 20 per cent in others, of the rate chargcd

for the hauling and paid the remainder to uhe subh aulerg who did

~b-
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the actual work. The respondents, Nichol, Janes and Wladyka,
among others, acted as subhauvlerc for the Hauvling Company and
ailed to receive the minimum rates applicable £0 the transpor-

vauion they performed.

It is clear the separaténess of the two corporations
frequently has been Ignore when it was convenient to do so. It
is evident, alse, such corporations, although not formed for that
purpose originally, have been used o ci*cuﬂven‘ the m¢nimum rate
regulations established by the Commission pursuant To0 the Zighway
and City Carriers' Acts. Zvasion of such régulations benefits
the corporate respondents at the expense of the permitted car-
riers exployed as subhaulers. Minimum rates were develbpéd to
protect uhe latter in accordance with  the legislative mandate

expressed by the ahove stauutes.

 The law pertaining to observance or disregard of the
corporate fiction seems sattled. The cases hold that the “eparate
entitiez of corporatiohs.w*lﬂ-be ignored where there 1s a abk'qf
separateness in *act and where failure <0 pie"ce the corpcraue _'
veil would occasion inequitable results. A review of the evide“ce
1mpel°rthe couclueion-that there ig such a unity of conﬁrol‘and
management between the aauling Company and tne Maverial, Company
that there is no;separatenesu in fact. Furthermore, it is mani-
fest that, regardless of whether bad faith o* fraudulent intent
existed when the Yatsrials and Zauling Companies were incorporated,
since that time they have beeﬁ ueed aS‘Se?arate entitiee'*or the
purpose and with the. ntention of circumventing and’ nullifying
the Commission's minirmum “a*e “QEUluviOﬂS. “enco, the two cor-
porate res poﬁdents nust be treated as one busiuées coﬁce*nﬁwith

respect to the tran;po*tat;on performed 1“cr" the Maueria;e Compuny
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by the Hauling Company through subraulers to pr event such corpor-
aviong by resort to the corporate ’icuion, from depriv*ng per-
vmitted‘car“ie*s of a substantial part of their proper compoﬂaat or.
The Eauling Company's corporate status being neminal, any rate
differentia’ is enjoyed by the Mate*ia 5 Company and ult imately
by Slater. ”hus, uhe Materials COmpany is afforded ei her an -
unfalr selli ng advantage over competitors or rébaﬁe. The
corporate respondents will be ordered to stop the use of the
cdevice described to circumvent the Comm*ssi n's minimum rate
regulations. Respondents; Nicholy Janes and Wladyka, will'bef
directed to collect their unéercharges.for transport:ng‘building
materisls of the Materials Company as subhaulers for the Faulin

Company. ~

Based upon the evidence of record and'the findings and

conclusions contained in the foregoing opinion,

IT I ORDERED that the Zastside Hauling Co., Inc.
collect from the EastSide‘Building ¥aterials Co., Inért‘hé-'
minimum rates applicable tO'tﬁe tranSpbftétiSn of buiiding f
materials when such service is performed for the létter, énd'
pay said rate to the eub.aulere when such are emvnloyed to per--

form the actual transporvation thereof.

IT I FURTEER ORDERZD that William ¥. Nichol, Arthur
| Janes and Rudolf Wladyka collect from the Zastside Budlding
Materials Co., Inc., for the»t*anénortdtion pew'ormed for it
on behalf of the Zastside Zauwling Co., *nc,, the dtf’erence
between what they *aceived Tor vuch uranepor ation and the

minimum rates applicable theretvo.

-3
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-IT IS -FURTEER ORDERED that the Secretary of the Railroad
Commission is directed to cause peroonal service of a certificd
copy of this decislon to be made upon each of said res pondent
aastside Building haterialo Co., Inc., Eastside nauling Co., Inc.,
‘William N. Vichol Arthur Janes and Rudol? ?ladyka.

Thc.effective date of this order shall be tweaty (20) |

days after the date of service thereof upon 0aid respondent,.

- The foregoing opinion and order are hereby appbovcd and
ordered filed as the opinion and order of the Railroad Commission
of the State of California. T
Détgd at San Frazeisco, California, this _/4Z ~ day of

e 1942, .
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- COMDESSIONERS,




