‘”oﬁ”Decision No. - '

EFOB.:. IEE BAII.ROAD COLMISS'*'ON OF IEE S'IA.TE OF CM-IFOBI&I.A.

- - -~ . . o -

' In tbc Matter of toe. Investigation )
by the Cormission mpon-its own motion 2
into the: operating rights, operations )
and practices of common carriers by ?

Ca.se No. 4394

vessel -operating between points: in.
- ‘Califorania over the high seas.

| mecomss:con TR lf‘ J@&Mﬁﬁ .

-~

J. Richard ;ownsena ana m. 3. Bo*ander, Jr., for
- San Diego-oan Franclsco Steanmship Company,,_
San Diego=San Francisco S*eamghip Lize gnd"
James K. Nelson. -
Ae Lo Whnittle, for oouthern Pacﬁric Company, S
. Paecific lotor Trucking Company and Yorch- 3
vestera Pacific Railroad Companye. '

Ve Go Stone6 for Sacramento Chamber of Coﬁﬁerce.‘
Charles Ae Zland, for Board of darbor cOmm¢ssion- |
ers, of Long Beacn. ‘ _ .

Tais 1nvestigation uao *nscituuea by cne Commi ion on 1t5""
own motion to decermin amon# other th;ngu, tne nature, scope and
Mextent ‘of in% raotate opcraving *;ghus neld by coa,twise common car— -
riers by veosel and tne extent o wnicn, if at all, any °uch righzo.
should. be revozed for unautaorized discon inuance or. ouspenuion or
‘scrvice. Based upon the record madc ut public ncarinvs had in tne o
| matt»r, Dec.;.sion oo, 33548 (43 C.R.Ca 50) was entered. | In that deci-
"oion it'wa* found tnat Jamea K. Nelson, operawing uhﬁ Scn.Diego-J[tr '
San annc;sco 3 eamghip Comoany; also known as tne San Di ego-San. 4f |
" Franc;sco Steamunip Line, had, oince Jannary; 1938, perrormed service"'
| der an arranvement whereby \elaon waa assigned space in the ve,selsc}"
| ::of an 1nterotate carrier-’taat inaomncn as" tae»e vesse;s were not |

‘_ owned, controlled, operated o* nanaged oy Yélson, any service he had




, T ""'lﬁ, RN
»tnns rendered was nOo tnec of a common carrler by vessel, andi* '

tnat any operating autnority neld by Nelson sbou_d bc revoned bncanne |
of unauthorized discontinnance of common carrler vessel service.

*Upon application tnerefor Nelgon wac granted a reneacing. It was
nhad at San‘?ran sco before Examiner'Mulgrew.tt ; ,’ |
| Nelson claims uﬂ&t he pocsesses operating rigbtg permitting
Hhim to trancporc genercl merchandice oy vecsel be*wecn designated
'points on San’ ?rancisco Bay and 1ts tribncariesz. and.Mbnterey on 4

‘ the one hand and San.Diego, Long neach, Loc Angelee Harbor; Loc Angeles_‘

and Monverey n tne otner. ] Ihi. claim 15 based firstly upon pre-L*r

1.criotive operatinv authority snld to nave been created oy'vesscl oner—’,n '

L ations conducted by a: copartnersnip consisting of recpondent Nelson -

an.d Eberb.ard I:I. Stahlba.um and. secondly upon. t‘ne acquis:!. ion by Nel.;,on o
ahlbeum’s lnterest in tne ooerauing am hority so created. J-Ihe“'
: controlling stctatory provision is contained in Sec on 50(d) of tne

N Pnblic Utilitiec.nct wnich providea ha

T T~ n,,:,i .

o “~., "o corporction o oerson *** shell hereafter CAuguat
21, 1933) hegin to operate or.catse to be operated any .
vessel for.the transportation of persons or. property, for:
compensation, between: points in tais State,: wiohon* firsof,

II/’III/”/I /Ifl/’l‘llf}lfﬂffﬂff/ff:l’l‘::tt;/n;»t‘ﬁ/fﬂf,lt:/l}l:‘f}'

‘Section 2(1) ‘of the Public Utilities Act provides that common care

rierc by vessel:are those persons or-corporations "owning, controlling,"'

.operating or managing" any vessel engaged in tranqporting pasoengerc or
‘property ror compengazion. e L R :

5 | , [ ,
: The polncs on San.Francﬁfoo c*’ and it, tribnoariec decignated'by :
petitioner ares - _San.Franeisco, Oakland, Alameda, Berkeley, Richmond, -
Bedwood Cilty, Avon, Port Costa, Crockett, South Vallejo, Mare: Island,
- Pittsburg, Antloch, Stockton. and River Landings.:' What points.are
-emoraced by;cne deccrlpoion "Biver Lendings”areﬂnot disclosed. ;;;_a;




having cbtafned from "he P.a.;.lroa-d Comission a oertiﬁcate‘ '
declaring that public: convenience and necessity require -
such operation, but no such cextificate shall be-required . -
as to termini between waich any such corporation or Derson
L5 lawfully operating vessels in zood faitn wmder thisz a.ct :
as it oxisted prior to this amendment, under tariffs and -
schodules of such corporations or oerso::s, lawf'.zlly on rile
with the Railroad Comission. .

helson and. Stab.lbam held no certirica.te or publ.'x.c oon-'

venience and, neoessit'y i‘or the.;.r operaticnr nor h.aa ‘Ielson obtained 3

such a co"*t...fica‘ce e.uthor.:.zing hi.m to operate vessols ‘oetweon a.ny
of toe po...nzs in question.' Acco*d.ingly any opora"* *iohts wh...cn
\Telson may now oo«sess musf consist oi' prescriptive autaority ac-
quirod fro*' the ;.omer copartnerm.‘. . “The cope.rtnersoi P ve...sel
”operations wore suqoended early in 1936.3, Subsequently, Nolson
' ,acqw.rod otahlbaxm’s mtoro-t any preocr:.ptivo opore.ting author— ,‘ |
| 'rity theretorore hold by the. copar’cner...,é- . amd 4 J‘anue.ry, 1958
Nelson: comonoed 'co operate unde" ‘tho a*ﬁra.n.gewonts hereinberore
rea‘.‘errod to, b.and.linc, t*aff.a.c ...n ca.rso spaoe acsigned to h.'x.m by

' S
ooa.sowioe inters’cate c&rr:!.er.., in the vessols used in their o;porations.

Au".oor:‘.ty to -suspend service until Yareh 13, 1937, was granted by
DeciLsion No. 28657 of Marca 23, 1936, (um:‘oported) 1= Application -
No. 20417. Subsequently, Decioion \o. 30044 of Auguzt 16,. 1937, e
amended, in that: oroceedi:xs authorized a Lurther susoonsi.on of. serv-.’f.ce
fron Augus‘c 26, 1937, to: FPebruary 1, 1938. -No showing was made of -
the rendition o... any sexrvice after tne Inltial suspension. au’cb.orz.ty' ‘
lapsed and before ITurtier susponsion autkority was granted.. Shortly
after the inltial suspension authority lapsed, Nelsoz applied for the
further autaority. At the dearing had on this application 1t was ex~
plalined that tho .authority zad deen allowed to lapse thro Inadver-
tenceo; that an accounting of the dissolved partnorship of James X.. .
Nolson and Eberhord Stanlvaum khad been ordered by the. Superior: Court
but had not been comploted; and that upon 3ett1onent of. the tnen pend-‘ o
ing court action eew‘r ce "rou..d bo *e.,uzned. S

4 °taal‘oam'° intere st in suca r'..gncs as may have 'been held by the
copartners was transferred to < Nelson from .dlner J. Anderson, Trustoo
in Bankruptey of  Eberhard E. Stohlbaum (Declsion No. 30532 of ‘Jamu- . .
ary 17, 1932, in Application No. 21678, umreported). In authorizing:
this "ran"rer the Co:mission said oIt should be spocifically wnder-
3tood that the Commission 4s not by this order passing: upon or do~ -
oom._ning the character or extent of the operative rights here in- -
vo...ved oxr the int eroa‘c in sucb. rioa.ts vh‘cn Anderson may n.ow possess.

S st ‘c.oe roh ea.ring 1t waz b-ougb.t out thet '\Tolson nad engaged spa.ce
in other vecssels than thosze used by the Consolidated Olympic Line,

the only interstate carriexr with: wb.ich. suoh arranoemenxs bad p*evious-.
ly been said ‘to have beon ma.de. . - ) P




Nol.,on. tostii'.;.od Uh&t Ze ha.d boon m:n‘shod w:!.tb. such
ve..,sel ...pace as no ha.d :-eo_u.z.*ed w.;.tnout advance reservat.x.on or noti- |
"ication undoz- vorbal mdor...ta:zdins..\.: the :Lntorstato co.rrie:r |
and tm ne had’ so...icited. tno oo.rgo ...n....ppod in that spaco, i-suod

no *hippin., documonts o.no. collected tne transoortat*on cas.rsos. R
Thei,conuidera.tion pa&d tae into*-s o carrﬁ.ers i‘or tne spaco u.sod.
he sald, bad beon a 'oorcontagc o*‘ tho srosz rcvonuo rocoived 4'or
‘.b.e transportation. o | ‘ 4_ - R
R ' Ooora.tions uoo. as the.,e, Nel oz e.rf-ue..., are tnose o... a. B
comon carrier by vessel. _ He cont-’mds tna.t tho statuto"'y roqui.re-
mont tb.at vessels be ownod con rol..ed oooratod or. mme;ed” (Soc- :

‘..:Lon 2(1) of tne Public U litio., A.ct) by th.o carr,.er 1s ss.tisi‘ od

oy tnose a»rangoments, citf.n.g a docis.z.on o£ tno Unitod Statos Man-

time Comnission in ro A.'-reements 6210 62:!.0-1& 6210-3 6210-0 and
6185 (2 T.S. m.c. 166). ;.he Ma:-itime Com... zion tnere hold that

tno tranﬂtortat:r.on ot proporty :I.... o.,a:torod vessol s;pace constituted
common oarriage by the tarty cno.r*'o*ino tho s*oaco. Court decisions
were. also oitod holding tna:" the owm.:ig o::- :Loa.,..ng o ho oq,uip:nont
"used to t“an.,port the prooer"y wa.; not e..sential to 9. common omior :
underta.:ing Nelson armes fa:'ther £hat he controlled pa:'t...‘ :c tne '
vo<~sels ed :.n tho oporation... in cuostion and tb.at : v:!.ew of tho
cont ol sa;.d -3 bo tau.s oxerc’ sod it :L" not natorial tha.t tb.e re- |
_'mai.ning parts of theoe vessels ave controllod by otaer.n |
| Whilo 1t may well bo tb.at '\Tol on e:a.go.aod i:a a. cormon ca:r-* '
.ricr under"akins mder hi*' a:‘rangements with tne intorstate ve sel

o lino.,, that - does not neoes.»ar‘ly establi.,h that n.is ooerations umor

thoge a.r*angements were tho.,e of a cozmon oa.r:*:.er by vessol as dorined a

| 1n the Public Ubflftfes het. Soction’ 2(1) of the Act provides that:

< B every corpo*-o..,ion or porson < owning, control-v"
:Ling, .operating or maxnaging any vessel &k ongagod in the ‘
trmpo“tation of por.,ons or troperty i‘or compon.sation et o

-




is a common cerrier. .Admittedly; Weloon did no. own. the vesselu
An which he’ engaged cargo cpace, nor ‘does he claim *hat he operated
or mannged .nose vessel _ Wﬁtn reopect to tne control wnich Neleon
daosertedly exercrsed over tne ves sel space, it apoears that other
’person, or corporntiono concurrently exercrsed like conerol ove."d‘
other opace in thejsame vesselo.-, Ihe exercrse of snch control, 1t
| seenms’ apparent, is not "controlling a vessel“ within the menning of
” 'tne aboreﬂqnoted statntory provnsion.. Ine wordnng of the provision ,
4s unequivocal and it 13 clear tha* eltnough Nelson may have exercised d‘
fsomc oort of div‘ded control over the ve»sels’ cargoAspace, he did
'eno*'control tne vessels. | ,.5 di“d"“‘ “ Y',m
| '_‘ Here, it seems evidenx, Nelson neitner owned, controlled,
'eoperated nor managed the vesgele nsed 1n perrorming »he aervice ne
"-rendered and, therefo-e, contrary to his. contcnt on he drd not reoume i
'd'common carrier by vessel service 1n 1938.6 It Iollowe that because
Nelson dieconzinned conmon carrier by ves el eervzce any operating 5,
nxnority he mny hnve acquircd to render suel service ohonld oe re-fV"
5ivoked for unau norized discontinnnnce of service.7 Under the cir-,l'
cnn tances ne detailed discnosion o* tne nntnre and extent of tnis |
operating autnority seems neceesary.rl Tne c*nimed rignms, however,,75
d appear mnch broader tnnn thOoQ nensnred by tne good faithP opera—fﬂ'
.,'tions conducted by the former copartnersnip on.Angust 21, 1933, as
~ The service rendered by Nelson mny well be, ‘however, a- common car--'
rier undertaking under provisions of the Public Utilities Aet other -
than those hereinbefore discussede - Similarly, -1t may well_be that the
Interstate.carriers or otiaer persons or corporations ceonected with - ‘
Nelson®s. service may have been operating as common carriers by vessel. '

However, the law®ulness of these mndertakings is.not.in .issue in this -
proceedinge - Should they be. continued 1t may become necessary to in-v

I.,quirc into the T 1awfnlneos.

As pointed onf in Decrsion,No. 33548, supra, tne Commis,ion ha.ve,
congistently held that unanthorized discontinuance of service was.a-
sufficlent ground for revocation of operating rights and operating
authority has been revoked in numerous such instancess. .

sportat (17 CoBaCe 565) an,d. ot aer dec.’huions
were -cited -thereln . by - wWay - or 4llustratione . . . . e

5
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’disclosed by this record. The record snows, moreover, that
' Velson's Operations during 1938 digd not include service between
| all of the points from and to which service was fOrmerly rendered
R by the copartners.?;__f o | ‘. i -
| o Upon consideratlon of al_ the evidence of record, we are
'of tne opinion and find tnat any and ell coastwise common carrier
| by vessel operatrng righzs whicn may be held by Tames K. helson,
San Diego-San :rencisco Steamsnro Company or San.Drego-Sen rranciscoj
Steamsnip Line should be revoked because oL unauthorized discon~“ |
. tinnance of service, _that any and all tarirfs and scnedules or
these respondents on file with the Commrssion snould be canceled-:
and thet uames K. Vclson should be ordered to cease and desist and

"tnereafter abstain from tran porting pcrsons or prOperty for com-

pensation as a- coastwi e common carrier by vessel.

_ A rehearing hsving been nad in toe. above entitled pro— e
ceeding and. besed upon tne conclusions and findinvs conxained in theeiu*;
',preceding opinion on renearing,‘
IT7Is HEREBY ORDERED taat any and all operating rignts
as common carriers by vessel which may be held oy 3emes ﬁ. Nelson,

vSan.Diego-San rrancisco Steamsnip Company and an.Diego-San Fran- o

, cisco oteamsnip nine be a_d tney are nereoy revoxed anu that any and all

?

The record snows tnat on and orior- to tnat date the: copartnersnip s

- operations were confined to. transportation Petween San Francisco on’
the - one hand and San Diego and Long Beach on the other, .from- Vonxerey
and Stockton to San Diego and Long Beach, Trom Long Beacn to- otockxon
and from San.Diego to Xonterey. No showing has been made of the - :
handling of apy traffic.at that time between ooher porcs for which
ooerat_ng authority io.cla ed. o

| According t0 tne showing made, Nelson's operatrons during 1938
- were - Linited to trensportat on *rcm Long Beach to San Francisco and
DuOCEtOn.wf ) . . ) s B e




. t“rirrs and scaeduleq of tne se respondenxs be and they are hereby

 canceled. | . . , o
" | I7 IS EERESY FURTHER ORDERED that .'J'a.me., 1:. N‘el..on be and
he is hereby directed on or be¢ore the er:ective data of tnis order
to ceage and: deg;gt and tnereafter absta;n from tranopor.ing per«ono
or property for compenea sion upon the high seas. between port 'inﬂ'

| th4s state a5 a common carrier >4 vessel.. | | :   #
The effecuive da* of tnis order gnall be yhirty (30) day;
"fﬁron the date . hereof.x e L - T
D&v@d a.... San Franci.;.co, Califo*nia, this _g?_é__ day of

Iu.ay, 1942. | ' .




