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Decision No.. 895731

BUFORE TEL RAILROAZ COIZIISESION O THZ STATY OT CALIT

application of J. C. FREZST CO.

for o perait under the For-Eire Anended

Vessel Act for the transvortation Apyplication No. 24,185
of bulk petroleum »roducts, etc.

Aprlication of J. C. FREESZ CO.-

for o certificate as u common cur-

rier by vessel for the truncmorta- Avplication No. 24915
tion of bulk netroleum products,

etc -

Thelen & Narrin, by Lax T.elen, and Iillsbury, Madison

& Sutro, by Norbert Korte and L. F. Kuechler, for Applicant.
‘cCutchen, Olney, Mannon & Greene, by F. ™. llelke, for

The River Lines, Frotestant.

3Y TEE COMISsION:

Since 1865 aprlicant J. C. Freese Co. has been a carrier
by vessel on San Francisco Bay and its tributaries, These con-
sollidated proceedings relate to the carriace of bulk petroleun
products, a highly srecialized service which apnlicant has dee
veloped. Zarlier proceedings, more liaited In scope, have resulted
in conflicting decisions on the question of whether this phase of
applicant*s transportation activities is that of a for-hire car-
rier or & common carrier. In order to have the‘matter of status
rosolved for the future, and continue this business under such
regulation as may be applicadle, applicunt requests, in the alter-
native, the lssuance of a pernmit under the For-Eire Vessel Att, oxr
the Issuance of a certificate under the Fublic Utilitles ict.

The River Lines protests the issuance of a certificate

in so far as transportation to noints on the Sacramento and San

Joaquin rivers are concerned. AS to the request for a permit,
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protestant takes the position that IFreese Co. has but two valid
contracts, und therefore is cntitled to a permit to carry to river

points for but two shippers.

Prior proceedings. The For-Hire Vessel Act was adopted

in 1933, whereupon applicant's manager anplied for a permit. Before
hearing, and at counsel's request, this anrlication was dismissed.

In 1934 & comnlaint was filed against Freese Co., alleg~
ing unauthorized common carrier operation. The Commission first
held that Freese Co. was operating as a common carrier of bulk
molasses and gasoline, but on rehecring, and in 1936, the complaint
was disnissed. 2)

In 1939 Freese Co. applied for & permit covering the
transportetion of molasses, and also requested a finding that the
transportation of petroleun procducts was an operation within the
scope of Section 22 of the For-iilre Vessel Act, and therefore
exenpt from reculation under that statute. A permit was Issued
covering the transportation of moluasses, and it was found that the
hauling of petroleum products 4ld not fall within the statutory
exemption.(B)

Present proceeding. In Cectoder of 1940 the Commission

instituted an investigation to determine vhether Freese Co, was

operating any vessels vithin the meaning of the For-Hire Vessel Act
without having obtained a permit. After submission of that matter,
before decision therein, and in iay of 194), Treese Co. apprlied for
a permit covering perroleum products. On February 24, 1942, declis-~
lons were rendercd in botk of those proceedings. The investiga-

(L)
tion was discontinued.

(1) Dec. No. 26732, App. No. 19148,

(2) Calif. Inland Water Carrier's Conference v. Freese Co,, Case
No. 3770, Decs, Los. 27308 and 2915L.

{3) Re Freese Co., L2 CRC 4OL. Rehearing denied, Dec. No, 33424,
Arp. No. 19148. :

(L) Dee. No. 35077, Case No. L558.
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The upplication for a permit was denied, it being found that the
hauling of petroleun products wac a common carrier service.‘(S)
Eowever, rehearing was granted, whereupon Freese Co. amended its
application for a rermit and made the alternative request that, if

a perait skould be denied beenusc of common carrier status, an ap-

proyriate certificate be lssued. TFreese Co. also filed a new

aprlication praying for u certificate.

These threec matiers, the rehecaring and the tvo anplica-
tions, were consolidated for hearing, and should be the subject
of & single decision. As stated, applicant has been ir business
for a good many years. Its sole alm is to obtain permission to
continue that business, under whatever sanction and regulation the
Commission may find to be anwnlicable thereto.

The hauling of ovulk petroleua products is & highly svec-
lallzed service, requires speclally constructed eyuipment, must be
coordinated with the requirements of the relatively few shinpers
who need such transportation, end must be an on=-call, rather than
2 scheduled service, Ifany of the major oll companies owerate thelr
ovn fleets of barges, dbut have nced for additional transnortation
facilities.

Until about 1900 aprlicant carried on a general freight-
ing, stevedoring and berging business. During the period 1500-
1930, bulk molasses was the prinecipel cormmodity transported. FHow-
ever, for some two or three years about 1915 or 1916, fuel 0Ll was
corried in a small oil barge. In 1931, at the solicitation of
Richfield Oil Cormoration, anplicunt began heuling petroleum pro-
duets for that commany. 2During that year avnplicant also hauled

for The Texas Company and Sisfnal 01l Company. It first used a

(5) Dec. No. 35049, App. No, 2L1E5.
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wooden tow barge with six steel deck tanks, having a capacity of
85,000 gallons. AS business grew, additional equipment was added.

Since 1931 Freese Co. has hauled for seven of the cight
najor oil companies, although not for all of those shippers during
any one year. ° In 1931 Freese Co. was the only nom=-proprietary
carrier of bulk rcfined petrolcun products on the Bay and tribu-
taries. There was no real competition until 1941, when the pro-
testant, The River Lines, placed 2 new barge Iin operation. On
July 30, 1940, T.e River Lines and the Shell 01l Conpany entercd
intc a coaprehensive contract of affreightment, made in contempla-
tion of the construction of a new oil barge for The River Lines,
and the construction by Shell of certuin storage facilities near
Sacrumento.(7)

Freese Co. sugcests that there is consideravle doubt
whether The River Lines has any operative rights for the transwor-
tation bulk petroleum, and also, I the latter has such righté,

whether such hauling is performed within the scope thereof. No

certificate therefor has ever been issued, such rights as The River

(v) Applicunt has hauled for The Texas Company and for Richrield
Oil Corporation every year from und including 1931 to date; for
Tnion Qil Conmpany in 1932 and ecch year from and including 1939 to
date; for Gineral Petroleum Corporation in 1934 and each year from
and includlng 1936 to date; for Standard 0il Comvany in 1932
each year from and includlng 193L to date; for Signal 0il Company
between 1931 and 1938, both Inclusive; and for Skell 01l Coupany
between 1937 and 19L0, both inclusive.

(7) Under the contract The River Lines agrees to carry, &t a com-
ron carrier, all of Shell's requirements fronm the latter's Martinez
Refinery or other refineries In the vicinity, "to Rio Vista, Court-
land Sacramento and intermediate points on the Sacramento River,

* x.m  The River Lines agrees to provide and maintain sufficient
and proper_equinment. Among meny other things, the agreement con-
tains detalled provisions relating teo rates, filing thereof with
the Commission, options to terminate the contract under certain
circumstances in the event of rate suspension and disapproval, the
Tiling of tariff changes, and numerous operating details, The
tern of the contract 1s until 19L5, subject to one-year extensions
at the option of Shell, but not beyond 30 years.
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Lines may kuve being of a prescrintive character. But determina-
tion of these questions is not essential here. The material facts
of particular interest in these proceedings are these., The River
Lines did not pubtlish rates on any dbulk pretroleum products until
1932, when it filed a rate on fuel or "black" oil from Oleum to
Sacramento. As to refined petroleum products, & rate on gasoline,
between certain points only, was first filed In 1940, and the first
transportation of gfasoline in bulk was in l9hl.(8} In 1940, when
The River Lines entered into the contract with Shell 01l Comnany,
it operated one barge, acquired in 1936, having a capacity of
2,200 barrels, and which was equipped and used only for the trans=-
vortation of "black oil."™ As a result of the Shell contract, a
nuch larger burge was constructed, with a cepacity of 9,500 bar-
rels. This barge was placed in operation in January of 19il.

A second barge, of like capacity, was placed in service on April
17, 1942,

J. C. Freese Co. will operate five pieces of equipment.

—

(8) In 1932 the tariff of The River Linmes (CRC Wo. 1) provided,
under the caption "Frcight Not Accepted™ (Item 75 of Rules and Regu-
lations), that the rates nameéd did not apply to freight in bulk.

On Oct. 11, 1932 (CRC No, &) it filed for the first time a separate
tarlisce naming & bulk rate on fuel o0il from Oleun to Sacramento

only. On Jem. 26, 1937 (CRC No. 41) it added Diesel oil and named
Port Costa and Avon as originating points. On August 1L, 1940 it
filed a new tarifft (CRC 48) which named gasoline for the first time.

“ha8 VarhT o applicable Oniy betveen lastises and Lvon i 2o

Vista, Courtland and Sacramento. On Sept. 22, 1941 (CRC No.

1t £il0d @ tarifs change, relating 3olely to Tuel and Diesel 0ll1,
which added Martinez as a point of origin, and San Fraumeiseo and
Oskland as destination moints. On the same day 4t filed a new tor-
irf (CRC No. 6) naming rates on gusoline, Kerosene, stove oil and
Diesel fuel oil between Oleum and otockton and Sacramento. On
Septounber 20, 1l9LL it nad riled another new tariff (CRC No. 8) nom-
ing rates on gasoline, kerosene, stove oil and Diesel fuel oll from
Avon to San Francisco. On Oct. 9, 1941 (CRC No. 9 , canceling Nes
5, 6 and 3) it riled a tarifs naming rates on pctroleum and petrol—
eun products between a number of points. As to gasoline, a number
of new points are mentioned, such as Stockton from points other
than Oleum (theretofore mamed in CRC No. 6), and San Franecisco,
Oaklaend from Rioc Vista, Courtland, Sacrumento Stockton. On Mareh
L, 1942 (CRC No. 11) San Freneisco, Oakland end Richmond were added
as oricin points of gasoline Shipmﬂnto.
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Four are intended to be used in the transmortation of refined
retroleun products, and these have capacities of 5,000 bvarrels,
L,500 varrels, 2,000 varrels, and 2,350 barrels, respectively.
The firfth, having a capacity of about 1,700 barrels, is intended
to be used in the transrortation of fuel oil.

Two lssues are presented, vhether the carriage of bulk
petroleun products by arplicunt constitutes for-kire vessel or
common carrier operation, and whether the record warrants the
Issuance of a permit or certificate therefor. Regarding status,
this specialized service, by itz wvery nature, can be utilized by
only a relatively few petroleum producers and refiners., Sueck
concerns constitute all tkhat nortion of the public that could pos-
sibly be Interested in such a transportation service. The appli-
cant holds itself out to serve all who way require thut type of
transportation, giving an on-call service between points on the
Bay and its tributaries. We think it clear that such a service
is that of a common carrier.

Traffic representatives of three of the oil companies
testified concerning their trans»ortation needs and past exper-
lence., Operating witnesses of both carriers also testified in
great detail ag to their respective services, operating details,
etc. Many exhibits were introduced, including contracts for
transportation; detalled statoments oX botk carriers, showing, dy
years, products handled, deliveries, wkere transmorted, nunmber of
trips, elapsed time of trips, etec.; storsage facilities at Sacra-~
mento ané Stockton; rate comparisons, etc. The record contalins
auch testimony dealing with the relative efficliency of large and
small craft in meeting the needs of shippers. The Port Director,
Twelfth Naval District, has indicated by letter that in his opin-
lon tkhe service performed by Freese Co. is necessary to the United

States Nevy. Both of the carriers involved, together with private
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retroleunm barge operators, at the request of the Navy, are nem=-
bers of a pooling agreement relating to the carriage of petroleun
procucts on the Bay amd the two rivers.

Union 0il Conpany operates two boats, one on the lower
Bay and to Stockton, and the other to Sacramento, but also needs
and uses other transportation facilities. This need will bve
greater in the near future because of the anticipated removal of
one of these boats to another port, whereupon it is contenmplated
that the boat used in the Sacramento service will be transferred
to operation mostly in the lower Bay. Unlon 04l has limited
storage facilities at Sacramento, and even smeller storage facil-
ities at Stockton. This company hes found thut the Freese Co.
barges are more adaptadble to its needs than larger barges. At
times Union can take larger guantities from lerger barges, and
has used River Lines' barges when Freese Co. service was not
available. Generally speaking, however, deliveries from smaller
barges are more convenient.

In 1928 The Texas Company, contemplating the operation
of i1ts own vessel equipment'on the Bay and rivers, installed
marine facilities at Napa, Stockton and Sacramento. Several years
later facilities were installed at Fetaluma. Sacramento and
Stockton are trans-shipping points, from which petroleun products
are shipped by commercial transrort type trucks and trailers for
the servicing of more distant bulk distriduting plants. Texas
Company first carried refined products in its own vessels in 1931.
In 1930 or early 1931 Texas Company anproached Freese Co. concern-—
ing transportation requirements. This comnuny considers the
Freese servlce essentlal to its business, and particularly so at
Sacramento and Stockton, where storage facilities, as at Petaluma,

have been revised or "comstructed around"™ the capacity of the
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Freesc barges. Such barges are particularly adantadble to service
required at those points, more so than larger barges. In the
opinion of the Texes witness, large barges of the type operated
by The River Lines "would not be adapted to our sexrvice.”

Ricehricld 0il Cormorution has used Freese Co. service
since 1931, and has terminal and storzge facilities at Sacramento,
and other polnts. Sacramento storage facilities of this conpany
were bullt to be served by Freese Co. equipment. Richfield's
trarric'manacer considers the Freese Co. service essential to its
business, the smaller barges pernmitting of a greater flexibility
of service, and does not believe that a 9,000 barrel barge could
take care of Richfield's requirements if no smaller barges were
available.

The record Ils convinecing that a public need exists-for
the Freese Co. service as a whole, and that a certificate therefor
should be iszsued. The protest of The River Lines is directed %o
the rendering of service to points on the Sacramento and San
Joaquin rivers. But the record shows a need for the Freese service
there, as well as at other points. Furthermore, applicant's opera~
tions have been conducted as & unit, that is, ™we more or less
pivot off of" the Sacramento and Stockton dbusiness. Without that
business it 1s likely that other esseantial operations would be

affected acdversely.

SE2ER

Evidence on the rchearing of Decision No. 35049 in Appli-
cation No. 24185, on Amended Application No. 24185, and on Applica=~
tion No. 24915 having beer token by Examiner Cassidy at a public
heering, briefs having been filed, and based upon the record and

upon the factual findings contained in the above opinion, and it

nov appearing, and the Coamission heredy finding, that public
-8- -
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convenience and necessity S0 require,

IT IS ONDERITC that a certificate of public convenlence

and necessity, under Section 50(d) of the Publie Utilities ict,
be und it hereby is issued te J. C. Freese Co., authorizing the
operation of vessels, as defined in Section 2(y) of the Fubliec
Utilities act, as o cormon carrier in the trunswortation of petrol-
eur and petroleun wroducts, irn bulk, between Uen Trancisco, Oak-
land, Ric¢hmond, Oleun, lartirez, Avon, Port Costu, Amorco, and
intermediate points, and Alamedea, Zmeryville, San Rafael, Napa,
Fetaluma, Vallejo, llare Islund, Sacranento, Stockton, Redwood
City, Treasure Island, South San Frencisco, Newark, U. S. Gov-
ernnent vessels, U. S. Covermment Demots, Vessels (San Francisco,
Oaxlend, Richmond), and Intermediate »oints.

Suel. certificate is conditioned upon the filing of a
written acceptance thereof before the effective date of this
order. Seld acceptance shall stipulate thet J. C. Freese Co.,
its successors and assigns, will never claim a value for the
authority heredy issued in excess of the hctual cost thereof.

IT IZ FURTEER ORDERED that J. C. Freese Co., within ten
days from the date of this order, file a tariff containing rates,
rules and repulations substantially fdentical with tkose set fortil.
in Exhivit No. 22 in these proceecdings.

Tkis order shall become effective ten days from the

date hereof.

: Dated, Sar Franecisco, California, this // 7 day of
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Comnmissioners




