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| Dccision No. 359.14

BEFORE TEE RAII.POAD COMYISSION OF THE STATE OF CMIFORNIA

In the Matter of the Application of )
THOMAS W. GILBOY, doing busiress as ) _
- GILBOY COMPANY, for certificate auth~ ) : |
orizing the extension of operative: ) Application No. 24556
rights to:permit transpcrtgtion by ) _
automoblle truck of property between )
San Franc S¢o and Los Angeles. )

GWIN H. BAXER, for Applicant.

RZGINALD L. VAUGEAN and E. STZRN, for Railway
ZXpress Agency, protestant.

PHIL JACOBSON, for.Special Service Transporta-
tion Company, protestant.

DOUGLAS BROOXMAN, for California Jotor T*ansport,

Led., and California Uotor :ypress, Ltd.,
protestants.

BY THE COMMISSION:

Thomas W. Gilboy, doing business as Gilbcy Company,-_}
seeXs a certificate ¢f public convenience and nec»ssity to auth-
orize a highway common carrier scrv ce for the tran,portation ol

{ moving picture films and theatre supplie' beuwoep Shafter and Los
Angeles, as an extension of preoent operative rights. / Applicant
does not: prOPOQC to serve any poinv iatcrmcdiary be*ween Shafter

and Loo Angelcs.

Public hcaring was held at San Francisco on January 14,
and March l2, 1942, and. at Lcs Angeles on April 16, 1942, bclore -

Examincr Came*on, cv:dence was rﬂccived and th» matter was submittcd.

Applicant at present and for some time paét'has been
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operating az a highwqy cormon carrier, transporting moving picture
£ilms aﬁd‘théatre supblieé:to and rom theatres in‘San-FranciSCO'
and othér’poinis‘nof4h 6*‘s*after. AS stated appll cant, iﬁ the
present proceeding, se ek <0 extend nis ervice rom Shg*tﬂr o
Los geles, thus permitting nim to handle films aﬂd theatre

plies between San Trancisco and Los Angeles..

ppo*t of thio p*opoeal a numbe* of witneeseo were
called. They test fied, in substance .Ha* applicart".se »vice was
of a highly speclalized: cha*acte:, deaignﬂd to accommodave the
peculiar needs of those en gaged in the motion p*cut*e bus;ne°s,
and °erving not oﬂly the t tres-ﬁnemselv~s hut also vhe X~
changeﬂ a“d dist*ibut itaatcd Sdh fr rcisco and Los Angeleg.
o facilita.te the pic'/up and delivery of films and .,uppliee 2t
times when th« theat*eg are cloced applica“z's drive*s ave pe*-
mitted to enter *hese eatab¢ish*ents av ll tizes of the day or
night. xeys beln ‘urnished *hem by th» owne*s for that pu.pose.
Beéauselbf;the nature of the traffic, the utmost.expeditiqn is
requifed.‘ A givéh film, it‘was shown, may bde exhibitéd‘éﬁccess-,
ivély by\theaf*es”sitﬁated at very %1dely féparatéd po*ﬁts, in
accordance with a def rite and c*osely 5niu ,chedule.f T’i ‘rcc-
eauitaues the prompt movexent of films *rom on~ u“ﬂat*e to another
with a. uinimum of dulay. In the thrrito*y he now °~rves, it was
shown, applgcant has provided a service fully responsive go these
strict requirement,. The shippﬂ s, 50 they statod'*see?'th#'exuen-
sioﬁ-of this service from Shafter %o Lo' Angole,, vhus placi g the
southern uhegt”e owners and distributors on a pa._ty,wi th thooe :

situa:ed in the “orthern section.'

Through the nediunm of another carrier, applicaﬁu Has ‘been

able to close the gap between Shafter and Los Angeles, Fil s and




| '\‘.24556 ~ RIG
‘@

2

theatre supplies picked up by epplicant in Loz Angeles and destined
o points in Vc*t%erc Cal‘fo~nia are delivered by nim to s.cwden n
Tracsccrtpcicn Company, a highn ¥y contract carrier, which transe
pc*ts them from Los Angeles To ~resnc. There theee commcdi ief-
are de;*verod o upplica who, in tu n, car*ies chem co poin
which he serves. T*affic of this character picked up‘by appli-
cant in the Northern Ca’i’or ia tcr*itcry and d«ctined cc Los

' is dclive*ad by him %o S“owde* T*anspc"tatioc COmpany av

dingch hauls 1t to Los Angeles rhere it is recciv»d by

applicant and d*st*ibutec to tne consigcees. ;he 11n@-“aul serv-
ice thus performpd by Sunowden Iranupo*ta*ion Compa*y is provided

under the ue*m§ of a written contract between the.app_*cant and

"ha v ca.x'*'n.e

Under the existing arrangement between applicant and
Snowden _ranspo*taticn Ccmpa y, The film'exchahgcs ahd theatre
supply distributors in bcth‘San Francisco and Los Ahgeles new
enjoy a ee*vice bctreen thosc'poin ts, providicg an overn ght
delivery, which they seek to p“eserve. In the preaent p*oceeding
applicant itsell proposes te esvablish 2 through service vhich

would meet their requirements.

The ctnﬂ* carriers now serving thls territory, it was
chown, are unable to *ender a comparadble service to the shippers’
satisfaction. P*ctostant, Ral way .Apr 3S Abaﬂcy, could not pro-

‘vide a service as egpedit*ous as. that offw-r«4d. by‘applicant.

(l) A copy of the contract wgs Teceived in evidence (Zzhibit 3).
- On its face 4t purports %to govern the relationship between the
parties in their respective capacities as shipper and carrier.

It provides for the transportation of merchandise tendered by

applicant between Los Angeles a»d San .rancigco and way. poinv,.,.
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‘The record indicates taat frequently shipments of ’ilﬂe a“d
theatre supplies handled by vhat carries have been uubjected <o
substantial de_af.‘ Alt%ough uhrough its Alr Exp*ess, a service
1s offered between Les Angeles ard San Franciseco much faster.than
that af’orded by applicant, the charges are considerably highe.,

consequenuly uhe service is used priﬂc_pally in emergenc*e

Manifestly, the arrangenent batween applicant”and N

Snovdéb Transpo4*aﬁion Company, under which the létte*'ve*’o*ms
the line-haul service between rresno and Los Angnles, mignt well
be challenged as unlawiul. S”owden‘;ranSportdtion Company pro~
vides this service for the applicant, and not difecfly for tﬁe
srinpe*ﬂ themselves. In respect to Suowden Transporfation Cémpany,
a*plicant ocecupies the status of a coxnecting carrier rather than
that of a snﬁppo Applicart itself could not law*ul y p*ovide
the service between :"esno and Los Angplﬂs unlesg i* held a cer-
tificate of puo;ic convenience and necessity as a highnay common
éarriﬂr. And that service ¢could rnot be pe*fo*m«d for.it by another

rrier unless vhe _atoer was also a “ighway common cé*riﬁ?.‘ oince
Snowden ;ransportation Company operates as a "igrway contract car-
rier authorizing service between the points described, it cannot
act as an'underlyiﬁé‘cafrier for applicant should the lafferlbe

regarded as an express corporation or as 2 freight forwarder. No

contention is made here that applicant possesses such an operative

right;

(2) Tnere a carrier "...cannot itself transport goods for the pub-
lic betweer fixed points in this State by motor truck without
first.securing ‘a certificate from this Commission, 1t cammot
indirectly through an agent or sub-agent engage in such trans-
vortation."” Re Wallkuo D“avape and Warehouse Co,, 32 C.R.C.
246, 247. See also =, L. McCornell, V. LOS A celes and Santa
Barbara Motor Zxpress Co., 32 C.R.C. 64, 71; Railway Express

Agency, Ine., V. Corsol~d§ ted Packare §n*vice. 37 C.2.C. 791,
/94- Shippers, Ine., «l C.X.C. 543, 5515  Southern Pacific
Company v. Standbrough. 37 C R.C 796.

e
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It has long been our rule of deeision that a certificate

of publiﬁ convenience and necescirj authorizing ope*auion as a
highway comaon carrie will not be granted upon 2 showi ing resting
upon unlawiul operations conducted by the applicant."_fhus the ap-
plicant is not.permiﬁted to take advantage of his own wroﬁg.‘ 3ut:
the rule zhould not be so applied a5 to deprive the public of th
benefit of a service eeséntial ©0 its requir ent Ss Such is the
situatibn here. A clcaﬁ nubllc need has been shown to exist fér'
the eytens‘on of applicant's operations from ohaf er to Los Angéles,
and accord*ngly the ceruific te¢ sought wil’«be granted;’ Hdwéver,

a formal 11vuetiggtion of applicant's. ope*atlor ﬁill‘be insti-
tuted immediately and s“ould the faets warrant such a2 step, sudt

will be instituted tb recover maximnu penalties.

Application having been mede as above entitled; and the
Commission now finding that public convenience and”nécessity £0

require:
IT IS ORDZRZD as follows:

(1) That a certificate of pudblic converience and

necessity be and 1t hereby is granted to Thomas V. Gilboy;'ank

(3)‘Re J. W. Ritzman, 231 C. R.C 772, 774- re_G. V. Decker, 36
C.x.C. 317, 320; re §. C Broors, 37 C.R.C. 372,.373; re Joe
Madg¢ni Dravage Co., 4L C R.C. 49, o3..




' .@556 - R

@

‘individual'doing businese as Gilboy Company, authéfizing;opérgtion
as a highway common cérrier, as«defined by Section 5043/4, Publié :
tilities het, for the transportation between Shaffer'a@dLos

Angeles of the following cormodities only: motion picfﬁré £1lms,
motion picutre theafré accéssorieé'and supplies, viz., advertising
Datter, crayons,water or oil colors, brushes, posteripapéf, dis-
play cards, electric lighting effects (imeluding zlobes, bulbs.
and reflectofs),-tickets (in rolls), ticket choppers;vah& motibn‘

picutre projection machinery or parts.

Said certificate is granted subject to the following
- condition:

Thomas W. Gilboy, hiz successors or assigns,
may never clain before this Commission, or
any court or other public body, a value, for
any purpose, for the certificate herein granted.
in excess of the cctuzal cost incurred by him in
securing sald operative authority..

(2) That in the operation of said‘highway’common car-
rier service, Thomas . Gilboy shall comply with and‘observe the

following service regulations:

1. Applicant shall file a written acceptance of
the certificate herein granted within a period
0f not to exceed thirty (30) days from the date
hereof. j ‘ : . : :

Applicant shall comply with tke provisions of
General Order No. 80 and Part IV of General
Order No. 93-i, by filing, in triplicate, and
concurrently making effective, tariffs and
time schedules satisfactory to the Commission
within sixty (40) days from the.effective
date hereof and on not less than f£ive (5)
giys' notice to the Commission and the pudb-
C.o. ' o
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Subjeét to the authority of the COhmaission.to
change or modify then at any time by further
order, applicant shall conduct sald highway

common ‘carrier ope*atione over and along the
following routes '

Qver. any and all public nignwaya between
Shafter anc Los Angeles avail able to and
open for truck operation.

The effective date of this order shall be twenty (20)
daye from the date herco

Dated at @g‘__@/ , Ca¥ifornia, this ; day
Ureete) 1962, |

~ COMIISSIONERS ..




