Decision No. 36&- !

BEFORE THE R.AII.ROA.D COM!:ISSIOW OF THE S.x.A OF CALIFORNIA -

In the Matter of the Applica- ) o 2 E
* tion of L. C. rrns,.,p, 3y APPlica?ion he 25071

BY rss'conmrssror:!. N
. Appearances

L. C. Faus, in propria DETSORL.
Phillip S. Matthews and ¢. L. Roney,

for § & W Fine To0ods, Inc.
interested party. :

QPINIQE

In this proceeding the applicant seceks a deternination
by the cOnmission of the ¢lass rating appiicadle to the transporte-
tion by nignway carriers of a commodi't.y de.,cribed in the application ‘
as "'“RUIl PEEL: Lemon or Orange, wet, in bulxc, loose, cold paclc.
‘lran.,ported in a state of preservation Tor the purpose oi‘ further
.proce.,s and manui‘acture."_ |

. Public hearing on the application wa., h.o& bei’ore Examiner

Bryant at. l.os Angele., on September 17, 1942 at wbich tine evidence
was received and the matter was submitted for deci.,ion.

At thoe hearing 1t developed that this proceeding arose
fron a disput.e be‘cween L. C. Faus (as trustee for a be.nkrupt highway
carrier) and S &W Fine FOOdo; Inc.,' as to the charge... applicable |
under established minimum rates i‘or the transportation of sevcral
'shipments i‘rom Pasadena to Redwood City between August 26 and’ November
.5, 1940. L.inimnm rates for the tran.,portation in question ware
those set rorth in Highway Carriers’ Tariff No. 2 CAppendix 5D to _‘
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"Decioion No. 31606 as- amended, in Case No. 4246) . Clase rates
named in this tariff were and are subject to rating shown in the
.Western Clnsoirication, in the Exception Sheet, and in the tarifr
vitself.;‘ |

| Te timony was offered by Faus, by tho trnrfic manager or
S'&'V ine Foods, Inc., by the president of California Consumers -
Corporation, and by rate expcrts of Southern Pacific Company and
,rne Atcnioon, Topekn and Santa e Railray Conpany, called as wit—
nesses by S & W Fine FOOdo, Ino.‘

| The pertinent facts as to the nature of the commodity; as

they appear from the evidenco of record, are these l the commodity
consists of orange peel nnd lemon peel as it coneo from the citrns-
Juice cannery'of California Consumers Corporation, togeohe* witn’_

-'whatever small resmdue of juice, core anéd conneotive ti sue nay'
‘remnin arter the juice has been removed rrom the fruit. 3 The peel
1s in hnlves, or smnller broken picces. A groat part of this
.mnterial 1s. normally disposed of by dumping it into refuse. pits,
-but certain quantities are sold by the cannery to purchasers who
'use it for the extraction of o0ils or for other purposes- Althougn

~’there 1s some conflict in the record as to«the price paid for the

| peel, both the . seller nnd purcnaser teotlfied tnat the shipments
here involved were sold f.o.b.'.ho cannery 2 $2.50 per ton for the
orange poel and ol? Sb per ton for the lonon peel. lhis peel was

tronsported in bulkg and: wag proservod during tranoit by crushed

1. . , L ‘ A T
~During the latter part of 1940 the classification in effect was

Western Classification No. 68, C.R.C.~W.C. No. 1 of R. C. -Fyfe, Agents
and the effective Exception Sheet was Pacific Freight Tariff Bureau
Exception Sheet No. 1-Q, C.R.C. No. 39 of J. P, Haynes, Agent. Refl=-
erences to Western Classification and ZException Sheet in this opinieon
are to those respective publications, and itenm references herein are
to items in those publications. Western Classificatior No. 68 has .
since been reissued, but Exception Sheet No. 1-Q Is still in effect.
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ice wnicn was mixed. witn the peel by blowers as it was being loaded
into-the trucks. The ice was ordered and paid for by S &:W Fine

: Foods, Inc.. tne consignee. . Upon arrival at. destinntion tne material(
lwas shoveled directly 1nto barrels, whicn were tnen filled with brine
to preserve the commodity until it was. ready toabe processed. . Later',
the unsuitable peel, sald to COnSiot of a little more than one-third
or the material originally shipped, was culled out and thrown away. "
| - Applicant testified thnt he nad ca efully exnmined the
applicable Clas ifica*ion anc Exneption Sneet, and had determined
tnat tne commoditj in question was not specifically described in
oitber publication. He pointeo out that Rule 17 of tne Classiri- ‘
.cation provides that when articlee not- specificnlly providedzbr are
-offered for transportation, carriers will apply the classification o
‘provided for articles wnich, in their Sudgnen., are anaiogous. : ne
compared the material here considered to frozen fresn fruit, to fresn'
watermelons, and to canned or preserved frnit, but said tnnt in his
judgment the material was most nearly analogous to- citrus fruit peel,
in. brine, in barrels or in metal cans in boxe for which a carload
"‘rating of 5tn class was provided.2 This witne*e called attention

to an iten of the Byeeption Sheet (Item 670) which provides a carload
rating of Class E-on "“ruit Peelings and Parings, not dried (cannery_
.Refuso), in packages or in buln,ﬁ but safd that i his opinion.tnis
rating could not be applied bocauac the. mnterial in ouestion was’ no*
""rofuse." He referrec to Webster's New International Dictionary of_

the nnglisn Langucge as authority for the 0tatement that refuse 15

literally that which 4is refused or rejeccod' hence worthless, useloss)"

and of no value..

2 - N - ,
Item'l3,‘page 174 of the Classification.
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Other witnes ses, on th° otncr hand, - tesoificd that in
“their ooinions the Eyoeption Sheet rating was properly applicable.
An assistant general freight agent of Southera Pacific Company
seid ‘that the item had been published as long ago as l907,-and"‘;thnt5
it was intended from‘tne”beginning to apply to fruit'peelings'and“
parings moving fronm canneriea to brandy diotilleries. | He sfatéd
that in his opinion the material here considered was unquestionably
ratable as camnery recfuse, regardless of the fact that the cons ignee
might put 1t %o some use. A chief rate clerk of Ihe Axchison, _i
Topeka and Santa Fe Railway Company ¢nacurred in thio opinion, and
the ‘same conclusion wae expressed by the traffic manager of S&W
“ine Foods, Tne. | |

The prodvlen nere preeonted to the Commission refolvef
iteelf into the inquiry whether the material in issue, in view or
its value, may be cla,sified as canncry refusc I this question
is: answcrod in the ncgative tne analogy rule of vhe Clas sification
muot be brough* into play, but iz it is anoworca in the affirmative
no - reason appear° on thisrrecOrd for ques tioning thnt the Excoption
Sheet rating applio |

"Rerusc" generally is that which is rejected as worthless
or useless.. Standard lexicographers use "refnoe" as synonymous |
with "waste." waever, a material diocarded as uoeless by onc per-
_oon may be of value 10 another, as, for example, kitcnen.waitc dis-
carded by the houscholdor nay be of valuc to. tro person cngavod in
feeding hogs. Bg;p nore & O, Re Co. v. hznggig 53“91 gg.
(251 Fed. 682), tnc court ncld that raocs proviaod for- "waste refuse
material" were propcrly applied to *lag, a "rofuso from metallic

' ores,u althongh the slag was utilized dy the railroad for ballast o

ﬂ;,i\along 1tz line.




Ihc material considered in vhe inotam* proceoding, although‘
rrcquemtly discardod b7 the Juicing plant, was on othcr occagionq
sold to persons who ‘had use for it.- ihcre appears to be little
room for quostionino that tno discarded materlal 1o rcfuoc, and we
,do not believe that 2 materdal whick is refusc in some circumstanccs |
_‘becomos 2 different commodi ty for class ificgtiom ptrposos whcn am g
‘Purchasor ie cound. ” T - l_ B

Upon consideration of all the facts and circumotancca of
"rccord,wc are of tbo opinion imd find thmt the commodity heroinbofore
describcd is, and was during the’ period from.August 26 to N vombcr
5, 1940, properly classified within the commodity doscription set
forth in Item 670 of Pacific Freight Tariff Bure an Exccption Sheet
No. i-o, C.R.C. No. 39 of 3. P. Hayne.,, Agent.

' ’oimce applicant secka mcrely a detorminatiom as to the

rating appliciblc to tho commodity In 1uo tiom, no order is. mecessary.

Datoa at Sam Francisco, Calii‘omi..., this gE day oi‘
Deccmbor, 1942.

-Commissioners




