s ORIGIAL
: ',Dec_ﬁ.sibn,l\*o.‘ 36685 "‘

. BEPORE TEZ RAILROAD COMMISSION OF TEE STATE OF;CALIFORN*.g; 7.'

In the Matter of the Petition of the.

- SACRANMENTO -MUNICIPAL UTILITY DIS R¢CT
to have fixed and determined .the just S o
compensation to be paid for an e;.cctm.c Application No. 21960
dlztridbution system exi tmg within end : : '

adgacent to tae . ooundd.r.gc.. of .,a.id
D-LH ct' L L . . v

BY THE COMYISSION: =

Pet-t;on* fo“ & rcncur,ng of Dec sion Nd -35985 in the aﬁoﬁei;

-brocoedang huVC becn iled by-uhc pet ;oncr tnc"e;n, gacrumenuo Nunh—
| Qi?el Utxlity District, and by the rcvpondcnt,, Pach;c Ga* and blec-"
,tric Company, American Tru st Compuny, -nd ci y Bunk F@rmerg Tru t Com-r'
'pany.‘ The Comm; s¢on nas cons;dered both of sa¢d pet; on Sy and cach

,of the allegat¢on° thereo‘,iund be;ng of‘the op¢nion that no good cauuc‘f.
a&s3’ been shown *or the grant¢ng of a rehear¢ng, IT IS ORDERED that each§ 
o‘ vaid petktions for reaearing be and 1t i3, hereby den¢ed. |

Da.ted ‘sen ?ra.ncisco, Cal;.i‘%ber 024 = 1.91&2. .

Commiszcioners




Cemmizsioners Havenner and Sachse, dizsenting

We think the applications for rchearing showld be granted. Seve-al
of the cue-tions raiscc‘. by reapondent., ..nvolvc issues that have not as yet been
. fhllj preoentcd to the courts ,.or ceternminstion ar.d. oa ﬂ.ch is-ues e ‘c‘u.nk the

Comi.,sion vhould -'tate its. po .‘..tion.

Among the points mzcde by .he district iz its clz‘aim,' :Ln’pa.r’agra‘ph TII

of t“ze petition for rehe...ring, that the 2 is 20 evidcncc in "he rcco*d ol idle
gene*at:.ne; and transm.:.ss_on pl:m‘c. out sidc of the distwict cau...ed by sevc*..nce
and that the e'tatement in the majority opinion to the cﬁ‘ec‘a \.h..,t a t.v:o-ycar
- pe....od oi‘ not.ice, as prov:x.dcd. in'the ..t:.pulatn.on, Sxh. No. 169, might not bc ""
~decua e %o a.llow the owaers to avoid any such “urt‘ae. do.r::apc ;43 not only
 without -uppo-t of any ev.‘!.dencc, but iz dzrectly oppooea the uncontradicted
test:.mony of witnesse.. for beth .,ide,. The divtﬁ.ct a."..so cla.:.m., tha‘ therc iz
0o evudenc» in .he record of excess crapac.z.'o" or idle plant in proca..ct:.on a:xd
**an,..mss:.on as of the actual date of ‘severance and no evideace of cmmagn a, :
of that c'.a.te. 'rhcse are questions oi‘ act wh...ch Ve t,hink sbould be de ely |
r#solw-d oy e Commission. |
‘Rehearing -houlc be granted particularly in ...ew of ihe i’a:.lurc of" |
the - Comis..:a.oq, in the m.jority decision No. 3598;, to- i‘o ow the ...aw a, dc- |

cided by the Suprf-me Cour'c of the Sta\.e in the Tu...aro rase (Southem C.,li"o""

.,c’ci.,on Ccn-pa.-aLv. Railroad Commd.= ,ion, 6 Cal ,ﬁzd) 337)} The Supreme Coum ‘here

lays down the rule we are to follow in the matter of fixing compcn..a ion for

the loss.in estimeted net’ eamings, ever and above a fair u'cum on a propor ,
rate base, of the propcr‘oy vaken and the prOpﬂrtf not ..akoa..‘, and "t.main.’x.ng
respondents! possession, after -werance. '

The court saids .
nThe question is, docs the constitu tional roguir ement of
Sust compensation cemand that the fa.ctor of ‘severance: c.ar:.ages by
- way of damages to business be recolved on the basis of actual
earning pcuent:.a.lit; wher such actual carnings amount to more
t‘mu 4 reasonable return on the invactment?" :
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| "‘h@ Sup*emc Court. thcn proceeds 10 an-wer this quc*t;on a.nd we ba.vc quoted tha.t‘

vanswer on pa.ge 7 of our dis -em'. in Decision Vo. 35985.- ‘I’he court concludes |

| that it cannot bc .,a:’z.d as a matter of law that thc con;zmi.,sion has tailcd to

. awa.fd L.st compcn.,am.on by f:.xing the item of scve*.:mce d...mages in d:.spu‘oe on
the bas;, of a reasonable return, The court says further (_.,_35:9 :

“The pe‘ai'cioncr is in no position to hero insist that for
this particular property it bo componsated at an exhorbitant
figure merely because in another and independent proceeding,
and with other consideratiens in view, it has beea given the
benefit of such a high retura for the use of the property
sought to b2 condemned, This is true especially in the
proseat proceeding for the reasson that the record hercin is
sufficient to support the conclusion of the commission that
with the Tuwlare unit removed from the operation of its ¢s—

blished rotes, the company will still receive a reasonable
"eturn on the balance oi‘ ite propenics."

Th:.s, precisely, i., the s...tua.'o ot in th e pres sent case. The *ecordxshows con-

clusively that after severance oi‘ the property sought by thr d.i-tr:.‘.c.. ; the

-cma.indcr ol the com'aany'«v el ect*ic -:r.,tcm will cont :z.nuc, und,er c:d.sting rates,

to ears & fair ratc, or bcttez- ..ha.n a fair ra.o, ol retum. The court con- '_

cludes:

"Qur conclusions are fortificd by the fact that so far

5 w¢ have beea able to discever the theory of the petitioner
h«as not been approved by any court, and the commission cases,

+h here and elsewhcre, do. oot support it. (Wisconsin Power
& lirht Co. v. Public Sorvice Com, supra: Keanebee Vater Dist.
v, City of waterville. supra: Appleton Viater V:orks Co. V.
Railroad Ccrn., 154 Wis. 121 (L2 N... 476, Aan, Cas. 19153,
1160, L7 L.R.A. (N.S.) 770): Nationzl Vater V.orks Co. V.
¥ansas City, 62 Fec’.. 85) (27)_ Z.R .n. 82]) Re Montgpomery Hydre—
Eleetrie Co. C, 22L; City of
Chazlocton v. Pabisc Sorvice Com. _35 Vo, V3. 9L (120 S.E. 398);
e Apolication of City of los Aneeles, 32 C.H.C. 579, whereln
this court cenied a petition for & writ of review on May 13,
1929, uthera California Zdisen Co. V. R:xilroad ".2«:»::.i ‘
No. $.%2 l_ﬁhél- Ro Anplication ¢f City of Los angeles, 37
CoReCow 2 _Wheredn this court de'xied 3 pevition i‘or 2 Wit of
Foviow on Sy, 1932, No. L.A. 13619). Iz the two preceec~
ings vefore this court last referved to, the petitionmer
thereirn, vhich iz the petit:‘..oner herein, mode the point in
cach matter that the commission hed failed regularly te
pursue its avthority by refusing w fix compe'xsa.tion by the
capitalization of loss in estimated net eernings. The cealal
o8 the potition for a writ of review in each casc rust be
ceamed a3 deverminavion of the woint againet the petitioner's
contention, .(Napa Valley Elee, Co. v, Railroad Com., supri.
Southern Califormia Saison Co. V. Aaiiread Com., 6 C2l. (2d)
T3T. 59 Pac. (26) 808, ik to 816. (Emphasis supplicd.)”
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A 4 “"hat rule was i;_r,aored :Ln ‘chc majority decisiean No. 35985 :md. excess
carnings oi' respondents over cmd above a fair rate of return on the undcproci—
ated rate base were: capita.lized and a.ddcd a- just compensation 'c.o t.he markc‘c
value of the property ta.kcn and to the severance damage accruing to the
‘ property not taken, This, we thimc was crror ...nd should bc repaired Yie |

have discussed this matter at some length in our dissonts in d.ec:.‘.-sion Ne.

Franck d.. I-Zavemer

35985 » o wh:.ch rei'ercnce is hercby made,

" Richard Sachse . . ..
Commissioners. - . .




