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Decision No. 

BEFORE THE RAILROAD CO~~~SSION OF THE STATE OF CALIFORNIA 

In the Y~tter of the Investigation on ) 
the COmmission's own motion into the ) 
operations, rates, charges, contracts, ) 
and practices of A. C. Woodard, doing ) 
business as CIRCLE 'XRAl-rSPOF:TATION COMPAJ.'TY. ) 

Case No. 4597 

JOHN M. GREGORY, for Transportation Department 

JAMES R. AGEE, for Respondent. 

. 

JOHN A. HENlffiSSEY, for Pacific Southwest 
Railroad Association, Interested Party. 

GLENN C. HOLTV!ICK, for Merchants Express 
Corp¢ration, Interested Party • 

• BY THE COMMISSION: 

In this proceeding the Comoission instituted on its own 

motion an investigation into the operations, charges and practices 

of respondent A. C. Woodard, doing business as Circle Transportation 

Company, to determine whether he was conducting a service as a high­

way common carrier as defined by section 2-3/4, Public Utilities 

Act, between San Francisco and Oakland, on the one hand, andIarayett~ 

Orinda, Walnut Creek, Concord, ~rtinez, Pittsburg and Antioch, on 

the other hand, without having obtained from the Co~1ss1on a cer­

tificate of public convenience and necessity, under section 50-3/4 

of that act, authorizing such operation. 

A public hearing was had before Examiner Austin at Oakland 

and Martinez, when the matter was submitted on briefs, since filed. 

The Commission's Transportation Department was represented by counseL 

and respondent appeared personally and by counsel. The Transporta­

'tion Department called twenty-eight witnesses comprising representa~ 

tlvea Or thlrt'een whol@sals dlstrlbuterg~ thlrt~~n rat~11 d~~l~~, 
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( 1) 
one cannery and one veterinarian. Respondent neither took the 

stand nor did he call any witnesses. 

The Transportation Department contends that res~ondent, 

though professing to be a highway contract carrier, was nevertheless 

actually operating as a highway common carrier. This is so, it is 

claimed, because of respondent·· s sol1c1 ta t10n of business; the 

frequency with which new shippers were added; defects in the form 

of contract employed, which assel'tedly was uncertain and lacked 

mutuality; non-observance of the contract b~r the shippers; 

respondent's acquiescence in th~ failure of the shippers to observe 

their obligations; and the extc~sion of service to shippers who had 

not entered into contracts with respondent. 

Respondent, on the other hand, asserts that the Transpor­

tation Department failed to establish that he had conducted his 

business generally as a highway common carrier. It is not s·uffic1c::.t 

respondent' alleges, to prove an occasio~al or i~advortent deviatio~ 

from his status as a highway contract carri~r. The record shows, so 

respondent contends, that invariably he had r~fused to serve any 

shipper in the absence of an agreement with him to carryall the 

freight over which tho latter ~xercised exclusive control; that 

where a.ny shipper had employ<::d a!'.othcr carrier, know'ledge of th.'lt 

fact had not been brought home to r~s?onder.t~ that respondent's 

solicitation of busi~ess was not inconsistent with his status as a 

highway contract c~rrier, since he had sought merely to secure a 

select~d and exclusive clientele r~cruitcd from the supply houses 

and their customers; that mere number of patrons served is not 

( 1) The shippGrs, r~presentcd by the witnesses callCdi handled 
a v~riety of commodities, including grocery supp 1es, 

drugs, l1quor, furniture, plumbing and hardware supplies, 
electrical goods and machinery parts. The shipments 
transported, comprising a wide variety of commodit1es, 
ranged in i'leight fror:l a few pounds up to f1 ve hundred 
pounds each. 
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determinative of his status as a private or as a co~on carrier; 

and that he consistently had rejected shipments tendered by those 

with whom no contractual relationsh1p existed. 

In determining the major issue presented, i.e., whether 

respondentts operations were those ~f. a private carrier, or those 

of a highway common carrier conducted without authority, we shall 

consider the evidence dealing with the solicitation of business by 

respondent; the increase in th~ number of shippers served and the 

frequent changes that occurred in their composition; respor.dent's 

insistence upon a contract bcfo~e engaging in transportation for 

any shipper; the service accorded shippers not holding contracts; 

the sufficiency of the contract as to form; and the extent to which 

the contract had been observed by the shippers. Admittedly, respon~-

ent holds no certificate of ~ublic convenience and necessity autho~­

izing operation as a highway common carrier. 

It is an established fact that since April, 1940, respone· 

ent, operating ur.der the name of Circle Transportation Company, has 

been engaged regularly and continuously in the transportation of 

property for hire, by motor vehicle, between San Francisco and Oak­

land, on the one hand, and Orinda, Lafayette, Walnut Creek, Concord, 

Martinez, Pittsburg and Antioch, on the other hand. Though the 

record shows that respondent also served other pOints lying north­

east of Oakland, such as Port ~hicago, DanVille, Alamo, Diablo, 

Nichols, and Pacheco, this evidence will be disregarded since that 

territory is not within the scope of the Order Instituting Inv€stiga-
(2) 

tion. Throughout the period involved in this inquiry, respondent 

held a permit as a highway contract carrier, issued by theCO~~ission 

(2) This investigation related to the period extending from tc.e 
issuance 'of respondent's permit as a highway contract carrier 
on April 11, 1940, until June 24, 1941. 
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on April 11, 1940. To provide the service in question, he operated 

two trucks, comprising one Chevrolet It-ton flat rack truck and 

one It-ton Ford pickup truck. 

Respondent, it appoars, has called upon many shippers, 

including both consignors and consignees, for the purpose of 

soliciting their patronage. The majority of these interviews, 

however, occurred at the instance of the shipper himself, or at 

the suggestion of some other person interested in the transporta-
(3) 

tion service. The representatives of "three wholesale firms and of 

two retail institutions testified that respondent called upon them 

and sought the privilege of transporting their shipments. Some 

fifteen shippers stated that arrangements with respondent h~ been 

consummated following visits mad~ at the request of the shipper 

himself, or at the instance of the supply house or the customer, 

as the case may be. IntcrvicVls falling within the latter categorj· 

were neither sought nor inspired by respondent; they occurred 

entirely at the suggestion of others,. 

Respondent has served an expanding and constantly 

changing body of shipp~rs. Theil' number grevl from f·i ve, who 

were nam~~ in the origir~l application for a permit as a highway 

contract carrier, filed April 4, 1940, to thirty-eight, as shown 

in the suppl€:mental 9-A schedule of shippers filed August 21,1940_ 

Between May '6, 1940 and April 28, 1941, inclusive, seven 

(3) Fr~quently these intcrvi~Ns occurred when respondent c~lled 
to deliver !,repa1d shipmonts or1g~Lnating at the supply 
houses in Oakl:l.nd or San Francisco. During these conversa­
tions, respondent ~rrived at an understanding with the 
consignee to handle his shipments. On oth0T occasions the 
supply houses requested respondent to call, after having 
received from the consignees compl~1nts regarding the 
inadequacy of the transportation sorvice which they then 
used. 
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( 4) 
supplemental 9-A schedules were filed, listing the shippers served. 

During this period many changes occurred in the identity of th~s~ 

shippers. The number thus acco~~odated throughout this period 

aggregated fifty-one. Of these, approximately twenty-two were 

dropped from the rolls, l~aving a net of twenty-nine shippers served 

at the time of the hearing. 

As a general practice, respondent exacted from prospective 

shippers a contract, either writ~en or oral, relating to the trans­

portation service to be undertaken. Howev~r, there were some 

exceptions. Four wholesale fi~ms and two retail dealers were servro 

notwithstanding the absence of such an arrangement, and a few collect 

shipments were delivered to concerns with whom respondent had 

entered into no contracts. On several occasions, so the record dis­

closes, respondent rejected shipments because they were consigned 

from or to shippers with whom no contract had been negotiated. 

These contracts, as we shall show, are objectionable as 

to matters of form. Though but one v~1tten agreement was produc~d~ 

---
(4) Xhe ~ollow1ng summary, based on the 9-A schedules ~11ed between 

A~!il 4, 1940 and April 28, 1941, discloses the numoer of 
shippers added, those cancelled, and the number actually served 
during the periods-covercd-by these lists, respectively: 

Added C~nQelleg Net 
April 4, 1940 , 5' 

May 6, It 11 16 

May 21, " 7 23 

June 17, " 5 1 27 

June 15', " 5 22 

Aug. 21, TI 16 38 

Jan. 1, 1941 2 9 31 

April 28, " 5' 7 29 
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i.e., that executed by respondent and Incandescent Supply Co., the 

record indicates that respondent entered into written agrco~cnts 

with elev(;m other shippers, including thrc~' whose representatives 

were called as witnesses. The remaining ship~crs (excepting those 

with whom no contractual relationship existed) were served under 

oral contracts ~ ' .. 

We shall consider first tho forma.l asp~cts of the written 

agreement. It provides, in substance, (a) that the carrier would 

transport between deSignated ~oints, at the shipper's request, and 

at rates prescribed by the Co~~ission, coramod1ties handled by the 

shipper; (b) that the shipper Vlould tender to the carrier adefinite 

percentage "of t.e.L. shi~ment:; moving by truck;" (c) that the 

carrier would provide ,adequate cargo insurance upon the shipments 

transported; (d) tha.t the contract should remain in force "until 

cancelled by agreement of Githcr party;" and (e) that the contract 

should be terminated if the Commission rendered a decision not in 

accordance with its terms. 

A mere inspection of this in,strument reveals an outstand­

ing defect. On its face it appoars to be terminable by "agreement 

of either party." However, one pa~~~alonc is powerless to con­

sumatc an "agreement" relating to the contract unless the other 

party joins in such an understanding. Obviously, the latter cannot 

be required, against his will, ,to 'participate in any such agreement. 
" 

Therefore, this proviSion, if it is to be accorded any significance 

whatever, must be construed as authorizing the cancellation of the 

contract, at any time, at the volit1on of either party. Thus con-

strued, the contract becomes a mere undertaking by respondent to 

continue the transportation only so long as ~ither he 'or the shipper 

may so desire. In effect, no term wh:-tever has been provided dur:1:ng 

which it should subsist as a binding. obligation .. 
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The oral agree~ents, so the record shows, are vague and 

uncertain. In most instances no definite term was fixed, nor did 

the shipper obligate himself to tender any definite quantity of 
, " 

freight. Four shippers testified that they had undertaken to use 

re:pondent's service for the transportation of all traffic destined 
( 5) 

to the pOints involved or to some of them; two as's.erted that 

respondent would handle whatever shipments they desired to have 

transported to this territory~ and two stated merely that respondent 

would handle shipments consigned to these points. Some testified 

that no provision had been made for the cancellation o~ termination 

of their agreeoents. 

The evidence dealing with the observance of the contracts 

discloses perfor~nce by some shippers of their obligations and 

non-performance on the part of others. Some thirteen shippers, it 

was shown, have substantially complied with their agreements. 

Respondent, so they stated, had handled all the traffic they con­

trolled which moved to the point~ involved. In another' instance, 

it appears, respondent refused to accept further shipments where the 
. . 

tonnage previous'ly offered waz deemed insufficient by him to satisfy 

contractual requirements and the shipper had declined to accede to 

respondent's request that he join in the execution of a written 

agree~ent. Although four shippers used other carriers, they were at 

liberty to do so, since they had not agreed to use respondent 

exclusively. Two shippers terminated their arrangements with 

respondent, one because he had found it more profitable to use his 

ovm truck, and the oth~r because the freight could be handled' more 

conveniently by rail. In the latter instance, respondent complained 

to the :hipper but took no further steps. 

(5) Aside from the four agreements mentioned, which provided that 
the shipp~rs should use re$pondent's service to transport all 
of their shipments, none of them bound the shipper to use 
respondent's service exclusively. 
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'Under the facts disclosed, h~s respondent been operating 

as a common carrier or as a private carrier? A common carrier, as 

we have held, engagas to transport property for hire for those who 

may choose to employ hi~, the service being available to all who can 

use it. He need not offer to serve all the public; it is sufficient 
( 6) 

if he holds r~mself out to serve those within a particular class. 
',' 

A private carrier, on the other hand, undertakes to carry for 

selected individuals only; his service is not available to others 
(7) .. .. 

who might have occasion to use it. Here we must determine whether 

or not the li~itations sought to be imposed by res,ondent upon the 

scope of his undertaking are effective to prevent him from serving 

those he actually would have served in the absence of such restric-
( 8) 

tions. To arr:tve at an answer to this question, it is necessary to 

consider the circumstances surrounding res~ondent's operations. The 

details have been reviewed in the preceding discussion. 

Even though a carrier may exact from every shipper a con­

tract, prescribing the terms \L~der which the transportation would be 

furnished, this does not conclu$ively establish his status as a 
(9) 

private carrier. If he will carry for all who may offer freight or 

the character he has undertaken to r~ndle, provided each of them 

will enter into such an agreement with him, he is, nevertheless, 

offering to serve a particular class, and must therefore be deemed a 

(6) 

( 7) 

( 8) 

(9) 

Re Hirons~ 32 C.R.C. 48, 5'1; Motor Freight Term. CO •. v 
,M~cla1n, .;8 C.R.C. 669; Regulated Carriers, Inc ... v C9h~,., 
3 C.R.C. 713; Re Pacific Motor Transp. Co. :}8 ~.R.C. 74._ 

~derson v. United ?ar~el Service of S.F., 29 C.R.C. ,31; 
Coronado Tranzfer v Un1'ted ?arcel §etV'ic5-2L..San Diego 
31 C.R.C. 208; Hare v Gilboy, 31 C.R.C~ 66; Railwaz 
Express Agency, Inc. v Cast?glio, 38 C.R.C. 621. 

36 Mich. Law Rev .. 8r;5 (Marcus L. ?lant); Re Gotel11, 
43 C.R.C. 193, 196., 

HA.ynez v McFarl,n~, 207 Cal. 529; Forsyth v San Joaguin 
L. & P. Corp., 208 Cal. 397; Re Hirons, 32 C.R.C. 4 , 51; 
Re Doss, 41 CrR.C. 359, 363. 
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conw,on carr'1er. Very definitely such a service has not been 

limited to selected individuals. 

As we have stated, respondent did not exact from every 

shipper a contract governing their relations. There were some 

exceptions but not many. Assuming t~t respondent's failure to 

secure these contracts was due to inadvertence and therefore 

excusable, the oost that can be claimed for these agreements is 

that they are merely evidence of his status, to be considered in 

conjunction with the other facts o! record. 

The solicitation of business from prospective shippers 

tends to establish a willingness., on the part of the carrier, to 

serve the public generally. But this alone is not. sufficient proof 

of that fact. A pr1vate carrier, without jeopardizing his status 

as such, may also solicit tr3ff1c, but he must stay within proper 

bounds. ThiS, of course, is a question of fact. 

Here it was shown that but few shippers, comparatively, 

were induced to patronize res~ondent as the result of direct solici­

tation on his part. His f'ont.acts with most of them resulted from 

interviews occur1ng at the reque'st of the shippers themselves or at 

the instance of other parties interested in the transportation. 

However, respondent took full advantage of the opportunities thus 

afforded to acquaint prospective ,atrons with the scope of his 

service, thus disclosing an intention on his part to extend it to 

the public generally. ThiS, of course, is inconsistent with any 

purpose to limit the service to selected patrons. 

The n~ber of shippe~s :erved by respondent fluctuated 

from time to t1me, ranging from five to thirty-eight. Commencing 

with five shippers at the outset, their number expanded rapidly. 

Frequent changes occurred a~ong their perso~~el. Both of these 
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circumstances are not consistent with an intention to limit the 

scope of operations; they disclose a purpose to serve a class 

rather than a group of selected individuals. 

As we have shovm, the agreements between respondent and 

the shippers were objectionable in for~. The v~itten agreement 

was terminable at will; it bound neither party to continue per­

formance for any definite period. The oral contracts were uncertain 

regarding the volume of traffic to be carried; the term of their 

ex1~tence; and the circumstances under which they could be cancelled 

As stated, agreements subject to such infirmities do not support 
( 10) 

a claim of private carrier status. 

Evidence dealing with the observance or non-observance of 

a contract of this nature is received, not to determine the 

existence or extent of liability of either party for breach of the 

agreement, but rather to indicate the carrier's frame of mind. 

Vlhere the carrier complacently acquiesces in the shipper's viola­

tion of his contractual obligations, it would seem that he does not 

regard the contract seriously. This indicates that the contract is 

merely a sham, designed to disguise the actual character of the 

operation. Here, the evidence, t~nding to show acquiescence on 

respondent's part in the failure of any shipper to fulfill his 

obligatiOns, may be disQissed as negligible. Several shippers, as 

we have stated, fully pcrror~ed their agreements. Others,. who 

( 10) R~ R: TN. Rasmussen Co;', 34 C .. R.C. 497, 50l; Sierra. Ry. Co. v 
Ber~' 35 C.R.C .. 51')8, 511; Motor Freight ,Terminal Co. v Taber, 
35 C.R.C. 757, 762; San Raf2el Freight & Transfer Co. v 
Tolentino, 36 C.R.C. 838; Rice T~ans~. Co. v Independent 
Truck Owners Service Co~, 36 C.R.C.40; Sncramento Nor. Ry. 
v Johnson, 38 C.R.C. 569, 571; Regul~ted Carriers v ~iola, 
38 C.R.C. 724; R~ Jakobsen, 39 C.R.C. 391; pert. H1ghwav 
Carriers, Inc. v Robinson, 40 C.R.C. 5, 8, 11; Re Belli, 
41 C .R. C. 1, 4; Ca lifnrni~ Mi l.lLlransport, In<: .. v Standard 
TruckinK Co. 42 C.R.C. 53~~1. 
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patronized other carriers, thereby violated no provision of their 

contract with respondent since they did not bind themselves to 

patronize him exclusively. One contract was act~ally cancelled by 

respondent because of the shipper's failure to tender what he con­

sidered to be sufficient trr-lffic, and where another shipper dis­

continued the,use of respondent's service, the latter complained, 
~ 

thus indicating that he regarded it as a breach of contract. 

Having in mind the rapid expansion in the number of 

pa.trons served, the frequent changes that occurred amf,ng them, the 

solicitation of' business by res",ondent, and the infirmities of the 

contracts negotiated, we conclude that res'Oondentts o~erations were 

those of a highway common carrier conducted without proper authority. 

Therefore, respondent will be required to discontinue these opera­

tions and confine them within the li~its of his permit as a highway 

contract carrier. 

An investigation havine been undertaken in the above­

entitled proceeding., a :oublic hearing having been had, the matter 

having been duly zubmitted, and the Commission being now fully 

advised: 

IT IS ORDERED as follows: 

(l) That respondent A. C. Woodard, doing business as 

Circle Transportntion Company,be and he is hereby required to cease 

and deSist, and hereafter to refrain from conducting, directly or 

indirectly, or by any subterfuge or deVice, any operation as a 

highway comcon carrier as defined by section 2-3/4, Public Utilities 

Act, over the public highways between San Francisco and Oakland, on 

the one hand, and Lafayette, Orinda, Walnut Creek, Concord, Mart1ne~ 
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Pittsburg and Antioch and each of them, on the other hand, unless 

and until he shall have obtained from the Comciss1on a cert1ficate 

of public convenience and necessity under the provisions of section 

50-3/4, Publie~tilitiez Act, authorizing such operation. . , 

(2) !hat the Secr~tary of the Railroad Commiss1on shall 

cause a certif1ed copy of this decision to be served upon respondent 

A. C. Woodard, and shall cause certified copies thereof to be 

mailed to the District Atte,rneys of the Counties of Ala~eda and 

Contra Costa and the City and County of San Franc1sco, and to the 

Dopartment of Motor Vehicles and to th~ California Highway Patrol, 

at Sacramento. 

This order shall becl~me effective twenty (21")) days after 

date of service thereof upon respondent. 

Dated at San Francisco, California, this _..J-........ _ 

11<1""""",, 194Z~' I "I '7' 3 

,t, 


