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!nthe]f~tter o!the Suspension by. ) . 
. the. Co::m1ssion on its own mot10n of) Case No. 3478 

·.local Freight Tariff Nc. 12 C.R.C., ) 
U.C •• · EXPRESS ;.11) STORAGE Cu •. " .) 

'.. • • I • 

,I • ~ " """.' 

IRVINGW' .. LnJE..l{, . tor U ... C •• ~ress ~,nd Storege ' . 
.. . ".' • Co., respondent. . . 

'.,t. ' 

c. ?-VON ~";, tor Ame::1c~!l. Ven Lines, :Lyon 
. V~n tines " <:l:ld Ezkers . T::-c.nsfel" ond 
Stor:gc Co., :p:-oteste.ntz.· 

. JACKSON W. I<L"mP.Lt, for Eek1ns Van Unes, Inc., 
protestant •. 

.. cac.PJ:,ZS· G ~ LONG ;" 1"or Lyon Van'L1."l~s, Inc.,. 
. ..'. . ]:lrot(lst.e.nt. . .... '. 

E. L.·VJ..J.~ DELLEN ; JR. " for So'llthern Poc1:t."1c . 
. . . .. ' Company ,.. ir..terested pert:: ... 

BY TAe.'COMMISSION: 

~~ ..•. 
.... ~gp.dl 
.l/~( 

It 'b~comes· the province" or 'the Cormnss1on in this re-

opened proceeding t~ ·deter:ni.''lc fro::::l the' evidenc~ . or:record11hethor . 

U .c~Express . and .• Stor~ge • Co:, hcrccrte::" e~llod.U .c. , . <:lc<!,uircd' a : . 

. P;CSeript'1ve;.r1ght·:,to transport household;goods !:rom the S3n" 
, , " ,,' '" • i l " " '.' '. ". "'. 

Fr~ne1scoBay.·uea to" points' 1.'1 C.:J.i:rorni~ : south of. Gilroy , ~nd 

. Escalon. ' 
I, 

.. : Public' hec.rinf;. W'z.s held Jan\U!ry 19 end '20, 1942'1n San 

Fr~r.c13eo before E7~1ncr Ho~rd •. ?rior to'subc!ss1on ot·thc.c~se 
.' " ,"'.',:'. "j • '. 

on the lest ,:Lent1oned da.te eou.."lScl for' 'protest~!lt$ moved to strike 

..... c~rta.1n, testimony' ot' WitncsS0s epl'op..r1ng !or u.: C~,P.rotestants· 
. '. '., -' . ,. , . ,t', . 
"lere, e.cvised 't!'-..at· the l:otion ·nould 'be considercd.(~ thG ruling 

thereon·.1neluded'in the 'decision setting forth the·'CO=1SS10nl~' 
I. '\>,,1 r, ",,',.;, \',' •• 1 I, ' I I • " " • I,.. • ' . ' 

conclusions· and.: judgr:ent .as ,to' the ~easc.',' The ,'respective' p~1es to ' 
, • ',<-, ' ,'".;. ',;' , 'I ~', 'i,. I II.',· ",' "', I' \ .' " . , '.- , ') , " •. '.. f~' ", J." . .' 

. .' t~..1s"'proccediXl8wcre. gr~ntcd' permission •. to .:!'11c '. briers.', trect1ng" With 

both't;~ mot1o~ . and . the:c<!$o, proper .. ' : These ~ve 'b~~~:: :-~ee1~ed 1 and 
• ,I ~ .-,.' ~ • ", 10 ~" .' : I: .:", <" ,., • ,. \ ' ' • '. ",,1 \, !:, .", '. ".", .' .'." .'. '~. ' .' I 

consider~d'tozether. With tho' eVidence :.0-: record ... 
,(. 

',,'" " 
'" 

,," '"'""., . , 
" ':, . 



: The. occurrence: pl"ecce.1ng ther¢o!=len:tr..g of th1!: CDSOo.re 

'"J'or1ec. and'some11hatcomylex. The ., essential b.appeinngs· "I111l 'be ' 

s~r1zed as"~1IllplY as prc'ct1eable. On, October '17, 1932,. by . 
• • • , , " 'r ,. I 

Decision No,; ,25261'; in Cese No~322G, '0'. c., :a.::ongothers, WsS . 

,,' . · l"~'Wld to' be" oper~t1ng . as" a ' com:on 'carrier' between San' Francisco" 
r; " 

,. i " 

,,,'; I 

, i ';, 

" ',,' I' ' 

. ,," 

· Los . .p.ngele$and1nter:led1~te pOints ·Itith~ut authority a nO. ,"NC.S' " 

. ord~red,.'to 'cease such oper at10n until· . .a eertit1ea te of' : :publiC: con-
, .' "lenience '. ~nd " nee'es's1ty" was o'bta1ned" or ' the' right 'to eontinl1~, seMee 

" -,,' . 
-, '" 

vras·otherw1se: established. Suchdee1sion by its:terms' we.s not, to 
, , . . \ " .. ,' 

.... be~ome::effeet1ve" ~til' January 1;1933, nnd1tprovide'd f1Jrther 
. '. ,.,' " . """', .. . ' .• . >., . 

thatir u. ,C"'f1l~c1. at:lrit:t pr1o:-' to that date the. order W!J.S-:O 'be 
, , ,-' 

ineffective' as to service covered . 'by sueh taritt' allov/ed',.to,'go: illto 
,-' .'. 

ef1"eet~', or justified, i! the tar1!!" , was suspended. Pul-suant to 
said ., decision, U .'c~' ... tiled' a tar1tt: naming' rates'· generally between 

'" ," 'r' 

. Tl"..1s':.tari1'f ".Ilas'suspendedby the 'CO~issiOn. per..ding, investigation 
'. the;eof ~', . Such ' suspension.' :proe~~d1ng' 'Was' des1~,ted', as' Case,' No ~'. 

3478'.': ,'In' addi~i~nto: filillg the, taritf ~. • C.' made' application' ~or , 
a', eertitic~te :'~t'p~bliC conven1e!lee' 3;0.' necessity ,:z.uthoriz'1..~., it, to ' 

'. aet·: as 'e.,' co~~~ "~arr1~~" ot . household'~ goods, fUrniture '. and . related' . 
. ' ' , 

J ~ ~ ) • 

art1cles'betweenthepoints covercdby' its t$r1ff.' This:f1l1Dgbe-

· c·ame.; formally· ApP11ca tion. '. No.' 18655'. . The suspension cas.e, and;thc ~' 
app11cct1onwere heard on s' c·onso11d.~ted reeord.'. Subsecl,'uentlY:on ' 

>" " , '. 

April 30, :.1934, Decision' No. ~6993 was· issuec1.a:?!):-ovingthe, tariff 
as to ,:certa1np01nts~' 'Which were' gener.?lly between'tile San Freneisco 
Bay 'area ,Esd~lon~d:'GiJzOY ,:"o-Ilt Order1ng,U .'.c.to·~aneelr~tes 
"notspee1f1c~lly', ~p;ro~ed'wh1Ch compris~d those applyiIlgto :>oints " 

, ,',' "',' "". '"", ' " '::,'. "." !~\ '0" , ' •• " , ,'. ,I .• • , t'" '. • " 

'south of Gil:-oy. and : Esc'alon. 'Application'No. 1865', was den1ed~ . 
'; Such dC~1S'io~:~,a·~·~r;'i%'l:Od '.: b~ , Dec1·s1o'nNo. ',273 or after' a" rehe3~ 
held at, there'quest· or', u. : C." The~cet"terU" ' c.: rcc.~ested ~r;.otller 



. 'I' 

Cz. 3478 " e 

" 'rehea:ri.."'lg~ ,,',T~..is ,last :peti tionwas tiled too l~.te to stay,' tne 
., , .. ', I' 

'e:f"i'ect:tve:::date:' of the' or eel' hence the 'operative rights' of'O'. C. 

beca~e:'c~'~eXtens1ve : wit'h ,the t'ariff ~s ' partially • appro·J'ed 'by 
, ,': 

Decision No. 26993. 'Alta.oug.h further hearing was hele.and'ade.ition-

" a1" e~iden.ce "intr~d;ced, ,.' ;"0, o.ecisio:l. ,wa~' issued ,in cOIl.."'lection there-
i \ I, ',' , • ',,". I • I" 

with.: '.:...:tter' a 'considerable lapse of 'time ' it ,"Iras deemed advisable 
'. ,:': 

toreopen,the'Pl"oceeding to afford U. C. another opportunitY to 
'" )','; 

',: present evidence' in, si:.:pport of its :position. ,< Ti"'..is W~~ done 'and. ' 

hearingwasheld,as above stated, in cot'.nectionwith 'both: 
• ,f· 

, , ' 

" ,'Application No. '1865'5,' and Case: No. 3478. ,During the, cO'Crse o!the' 
',','J; 

" hearingU~ C.< determined,torelysolely on evidence cla.1Jned to 
" .: 

, esta'bli~hprescriPt1v~:, rights and henee: reque~ted' dismissal, o! its 

applicationfor'a,~ert1l'1C2.te or'public'convenicnce and'neeessit"/. 
, ' Theref~re:l~pP11cationNo. 186$5' was' subsequently 'dismissed.' Hence' 

only, the eVidenc~ 'relating toope::-$tio!lS per!ormed" bY', ·U~C~ on' and 
" (1) , " , " 

prior' to]/':ay ,1',' 1917, Will 'be consic!ered here 1r..aft er • ' ' 

Several Witness~s 0:::;1'1oyeo. 'by'U. C., 'both'prior to and 

,", after lILay1,: 1917, : testified, as to" transportation ,to: points 'south of 
, . '" '. I, " , "'( 

"'GilroyandEs~a1on. ' Suchw1tnesses gave evidence 'generally as' to 
" 'r' "" 

'service 'performed by 'cr.:' C., before' the'statutory 'date" 'between cast 

'bay cities' and, Los, Ar..gele~, Pasadena, F.oll:nfoOC:, Bakersfield, San', 
; ,.' ,', r ',. " \ ' " '. r. ~. 

Luis Obispo; S<3,nta Barbara; LO:18 Be~ch, San Diego, Modesto, Merced, ' 

, 1'/' 

, alleged, also ",by,' one, witness that various 'poi:lts ' intermediate ,'t¢ ',.' 

, , ' 

(1)', '" The' Auto Truck' Trar'..s:portat1on .Act, Statuto$ 1917,' Chapter, 
213 ,required ,COI:J:on ca,rriers 'by '!totor ve:.liclc' to '. obtain, 
eer~i!icates 0'£ 'public, con"/on1once ' and· r..~coss1ty before," 
commencing,opcrl:.tior..s after ~r.ayl, 19l7." ' 

., I' \ , -3- " .,. , " 



. , . -
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, ,.,.' 
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those named Vlerc' se:::,ved~ This same:, v:itnl!Jss said tcatwherethe 
.,' ;.', ! . , 

" . 

term'fTeast bay points" was used it was intended to"include San 
. . .'. , 

Frencisco.·. All o~ 'the witnesses testifiedf'rotl memory without a:q 

.. documenta;',ev1dence to refresh ::-ecollect10n. A time book "lias 

1ntrod'O.ced.'in·eV1c:.cnce·71h1ch s~owed'who'some' of the.e~1=llOyees· of 
• ". I,;. "._',., 

U~'·C. were.pr10rto May, 1;. 1917 "out· this c)" ... ~ibit did not. contain· 
, ' ,,' ". ." . ,. ,,~. I,"'''. , 

any·refercnce:to. or1gi!lS, or destir~t10ns of ship::lents.·· It was . 

",' . '" . "."', , .. 
in : the I early Q...lYS e.nc.. tht t :lost o~ the:: were . destroyed' by fire: i,."l .... 

1922.·j .. :l-~~ '. Dagner 'was. S~1dto !J2ve been'the U ~ C."driver who ':lade 
" 

.' most'of,'thelong :,tr1:ps.~ 
(. 

Re did not'.testL~ at this 'hearing.· .. Eow-
'/,'1 " ,;. "/'" .,',. :, o. ' 

.. ' eYer,. another.v1tn<?ss·' said" Dasner z:::.ade twelve tri~s' to 'Los .Angeles, 

asa' driver"for.u.C~ before May 1, 1917 ond, also trips to other· 
. 'r· _ 

. d1sta::ltpoints 's·outh or Escalon and Gilroy, prior to t~est3tutOr"J' 

, . '.' 

Wb.cn U •. C.' rested its case,· cou.~el for protest:.lnts, moved 
" 

to ,strike. the:. testi:nony' of 'C'. C .. ' s 'VIitnessesin so .far as it 
, 

" re1e.ted::to operat10~a11eged toh3veb~en ccnducted'by U. COl before 
• I, , 

~.ay 1','1917 ~:, The reason~.' advanced Ij:ero that· :::UCll' testi::lony' was too 
, ' 

ra:note ,., speculat1 ve. and " not ord1r..arily· wi thin the rct:lcmbrancc' of 
'. pe;~;ns·~· 'The"~;,t~~n to strike is he~e~Ydenied'as :,*l;~ ··cl'l~osel"ather . 

"" '1'1 ,'. ,'_'d .•• ,.,,' '" \, ... 

tOdeter~ine:.the :n.ltter upon its z:e::-1ts.· The'sworn state::ents of. 
. these witnesses·are adrt.issible. 

, . . 
The. v/cight to be: accorded' such 

. testimony' will'r.ow 'be . discussed. 
,," . 
,",' 

.. The :lael~ of specific data is apparent :tm:l1edia:cly ::'1'0:1 
, I, " 

a·reviewo!"theevidenceadduced •. Neither the !l3!lleS nor t~e 

.. ""ddresses 'of.cons1gnor~ancico!"..signees!or ":lhom U.C~.'1s alleged to 

lw.ve'·trinsported·.pro~ert:t is stated. The exact d~tesof move::ents 
" I,., ,'. "I r" ,. ' ~' 

clai:lcd . to r.<;l.vebcen oode; e.re ' not g1 ven.. The, origins; and' 

~-
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, " I 

. :perf'ormcd are, reterreci" to" in vague: general terms. C¢rtain 
" ,.' , " ,',' 

. incons1~tcnc1es ·i:l'·the! evidence arc plain. Dagncr v.-~s' said. to b!lvo 
• , I 

madc·twe1ve'trips.to.tos 'Angeles as well as tri:ps'to other points· 
. . 

. betVleen:Los:J.nge1ec'and.:thebayarea'be!ore~!s.y 1,1917 •. , T"ne 
. I·" 

" ~"v"1dcnce' shows. tlla t " at tila. t t 1:1e it. took seven days on the average 

to;~ke'a'ro'lmd-trip'f:-OI:l8!l o,ostbay'c1tY to LoS,A.~elcs.: . The , 
" ' 

., I' '". 

cm.:PloYCd . fl'om',!I!a;ch 29 to 'V~y 2, in 1916, ,a p~riod~ of" 58'~s. 
-I, " 1.<"'.·"..' ,'" ,I: ',' ,,'" ! > . , . '; . I .1' , ' .' ",., ,,' '", , • . ; I 

It ,is '. obvious that if Dagncr had done.nothin,gduring sueh ,e::-iod 

but· trD.vcl:betvreen, the "bay area and· Los' Angeles ho'·would,lw.ve. ~d.· 
.. ,-,', :," , ','''' , , 

title 'to complete only eight r01l:ld-tr1ps •. Tb.1s diserepancy :cay' be 
.'_"r 

"i,. 

'explained'by the'test1:nony of the ~ger of .'(j. C •. who 'said .tr~t 
" ", 

prior·' to • the, time :Dagr.er ·N8 S ,on the :?3Yroll'o~' u .. , c. ;:.' the "lattor . 
, . • , .' ~ ., . , .' .'. \ I • I "J • I' ' • 

,contra.cted . with D~gncr to haul most of 1 ts long distance· movements 
. ',,', ." 

in Degner.' s own truck. The witness may ~.vo·been confused as to 

the' numbc::- ottrips:Dagner mede as' an independent "CO:ltractor "encr 
, I • • 

.. ', 

the nu:c.ber':nD.de ~s,an,c:l'loyee'o! U.c. 
.:, '", : . ' 

,Great stres~; was laid on the tact thzt ~ firo oecurred 

.in 1922'andde~t:roycd;mosto~, the u. C~:recordsrc;l"tingto' 
, , ,transl'ortation'mo·v"em.e:.ts.'· However, at the' previous ,hearing this 

.' , '" 
j '-',l 

e·v"1d~~'l¢eshows·t!w.t: U.'C. kept· .. was not :nentioned ~. FUrther:nore the 
, • .' ,.' ':: • ' ,.; " J I' • • ,~ : 

• " "'. ',' '. I "', .1. " 

, no rea.1,rocordsunt11 ;someti!:l~ after ~19221, ralY1!lgon word'o£ ooutl:.:: 
, ·1 

1 

. arr~ngElZ:lcnts ::or.· oral' ~grcemonts •. 
" , I 

, , " .,' ~: ' 

. Thex:w.nas'er lot 'u. c. stated that he did·not ?..now otthe 
" 

, , i" . , ,I 

vray.comtlon ccr:-1cr until it obtci.."leda ecrtii'icctc' of :public eon-; 
" ,.:' 

I' .. 

vonienee :,cn<i' necessity .. '. How(:ver', another w1tnc$s whoso11c1tcd;, 
.;.J." '" • , 

business ,for '(j.: C ... ···t~:st1ficd· t1"'.at he ~.S . tole. .to,stop further' 

-,-
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. '" ',"."." 

'. so11cit.:lt10n in· 193'3 'because . of such Comm1ss10rJ. order •. ' 1'b.ere may 
'" , " • ,,' '.,' ,"'. '" • : t, .' •• ",'. , •• ',' • ,. 

• have·"een someco:l...~io:l ;::lOO".lt the statlls:ofthe order referred to , ' 
• I ~.',,' . '<. ,', . ': ' 

··es ares1l1t of the Stloseouent 'Oetitiens ,fer rehearing and the, . ' .. 
fil1ng'ot'oth~r':::,elcted',pleadings~ 

.' 

. "'." . 

It is interesting to !'lote also that w~..11e SOl':le of the 

,'witnesses" wh~testit1edUnc~uivOCal~Y that u. C., tra!lSported 

, shipments as tar .... south ~s Los,; .. "'lgei~s 'before K,ay 1., '1917, were 
',' .,' , ' " 

I \ '! .' 

employed ,by U.C. , .. }:':"1or to 1917 ~nd still work. for the co~:paIlY' 

they 'did not :testif"J at previoushear'1ngs 'inth1s'nw.tter~.' 
'; I'.' 

" ., 
.','.', I 

In our op~~onthe ev1dence.presentedon behzlf, o~' 

,pet1t1oner1s so 1nSu'b'st~ntie.J. ,that' it ,1sentitledte:bu.t1ittle 
, , I ' 

weight. The. only te!stimony, of!e:-ed . is .' of isolated" occasional : 
,I' 

, , ." " II 

" movements " to:d1ft'erent· points •. , U:lde:::- these" eircumstancesit :rust 
" ," .', -, 

'be': held:tl"'~t"th~:-<31sno substent1:::.1 evidence 'to :sul'Port a '.f1ndi!l2:'· 
, , 

,of op~rat1~~ 1.", ,: goo:d i'ai th on,W~y 1,' "917 between f1x~d point;" 
, .. ," '" ",,' "\', ' ", , ' " 

or over a '. regular route. Therefore, atter' 3. cc.retul review of" 
. '. ' 

, ,theevi~encc ,addueed:'in this :proceeding it is' our 'judgment that, 
, ':,:: /,. "I. :'"'' ," 1" \ " '. : 1'_ " 

" petitioner .. has" faile,d"to: show that it' "ml.S' in !~ct, conducting '. 
,',I '" 

opcr2t1ons ,as a •. f!.!ghr,aroy CO=O:1 curier 'between. any points in· 
-I,' 

Calitornic. south of E~ealonend GilroY 'on or: prior to ,N:aYl,; 1911'. ' 
.. "' ", i\'" . 

This' proceeding ,.VT1l1,bc. dismissed. , " ' 

',.: .. ' ," ,." 

.. ' ""'" . A public hc~ring bzving"becn hedin'the above entitled' 
., -,', 

,procecdins, evidence :adduced;'. briefs f11ed~ t."1.e :n~ttcr, submitted 
,'I " , 

and'the Commiss1onnow;beingfully informed therein, '" 

...6-
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, IT ,IS ,SEREBY' FO'WID' tr~t U. c. ~ress ~.nd Stor·~.Z0 Co., 
'::, ' 

,. I' •• " 

:;:. h1ghwa~·co=on: cc.rr1er, ~s not oper~tillg ;:1S a highway, COElon . 

, co.rrier . to, ' from: or . octwoe:l . points .' in Califol"ni~' south of'. Esc:elon' 

., 
" 

~d Gilroy~' on :or prior:. to ~~y '1, 1917.: 
, I ' 

IT. IS' ORDEP.ED thet this 'proceeding is he:oeby d1s-
',. ," 

, ,,1 "" 

continued~ , 

',Thecf!ect1ve'date o'ttl"..1s order sb£.ll'"oe' . .twenty (20) 

days ',from the' d~ te herco!. 

day'ot" , 

D~ted'~ts:,,~$; ",.~ dz,.., ,Cel1i'orn1;; , this L.f'-. Z 
~~...;::., 4.~d/ , 1943,. 

~ ........ ~ 
i.', .• ~ '," 

': .1' 

" ", 

': ',. ' " ~ 


