Decision No. 36803

BEFORE THE RLILROLD COMMISSION OF TZE STLTE OF CALLIFORNIL

In the Matter of the 4Lpplication of
RICCLRDOC TUNZI, an individual, for
authority to sell and transfer his

)
)
) Lpplication No. 25442

highway common carrier operative g -
)

rights to VLLIEY LND COLST TRLNSIT
COMPINY, a corporation.

HIRRY L. ENCELL, by Douglaz Zrooxman, for
applicz %, Ricecardo Tunzi.

DOUGL..S BROCKIL.N and REGINLLD L. VLUGHLN, for
applicant, Valley and Coast Transit
Company.

BEROL and HfX¥DLER, by EDV/RD M. BEZRQL, for

Valley Express Coupany and Valley
Motor Lines, protestants.

WILLILY MEINHOLD for Southern Pacliiic Company
and Ppcific Motor Trucking Conmpany,
interested parties,

CL/RK, COMMISSIONER:

QEINICYX

By this application, Riccardo Tunzi, an individual,

seeks auvthority to sell, and Valley and Coast Transit Company, a
corporation seeks authority to purchase, a highway common carrier
operative right zuthorizing the transportation of property between
San Franeisco, Chwalar, Gonzales, Scledad, Greenfield, and other
points in the Salinas Valley locsted on and adjacent to U. S.
Highway No. 101, as hereinafter described. The agreed purchase
price 1s $2,000; no equipment or other tangibdle nroperty is

involved in the transaction. ™,

Public hearings were had at San Francisco, the matier was

orally argued and thereafter submitted with the filing of briefs.
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More specifically, the operative right proposed to be
transferred now suthorizes the vendor, Riccardo Tunzl, te transport
property "between Sen Francisco and points on the higawey (U.S.
Higaway No. 101) south of the southerly limits of Salinzs, such
points being Chualar, Gonzales, Soledad, and Greenfield, and all
points intermediate between the southerly city limits of Salinas
2nd the northerly limits of the City of Xing, together with the
rigat to serve all the territory for a distance of seven miles on
cither side of the nighway traversed between the soutierly limits
of Salines and tihe nortaerly limits of the City of KingS%> The
vendor testified that he was operating three complete units of
cquipment in 2 scheduled daily service between points covered by

the sbove-deseribed operatiive right.

The vendee, Valley an€ Coost Trensit Company, operates
over 2 rzther extensive nctwork of hisghweys which, for the purposes
of this decision, may te described cs cmbr-ecing the territory
between the San Francisco Bay Lrea and Santa Barbar:s on the coest,
and extending into the San Josguin Velley, including Fresno and
Bekersfield. The operctive rights authorizing such trensportation
wore derived from certificates of public convenicnce and necessity
acquired from E. L. McConnell, 2 predecessor in interest, who for

nany years operated under the fictitious nome of Valley and Coast

(1) This omerative right wos originzlly grented to Riccarde
Tunzi and Louls Costa, who cngaged in 2 partaership
enterprise (Deeisions Nos. 18691 and 18811 of Lugust 8
and September 14, 1927, respectively, in Lpplication Mo,
13611), Follewing Costa's decth, the operative right
was transfeorrcd to Riccsrdo Tunzi (Decision No. 243837 of
June 6, 1932, in Lpplicaetion No. 18155).




A.250h2 - ‘l’ "’

(2}
Transit Company, QAH from certificates of public convenicace’ and

necesalty subsequently ecquired elther by direct grant or by

tronsfer of operative rights from other interosts. 3oth on-call

and scheduled operations are embraced within these rights, ag are
numerous restrictions on the extent and character of service auth-
orized. The extent and ascope of such operative rights have been
challenged in an independent proceeding. Hence, any cdilscussion
of the vendee's operative ri hts shall be construed only 1n the
light of matters henein decided, anc noOt as passing upon the

opcrative rights themsolves.

An officer of the vendce testificd that he had conductod
profitable operations Cuming 19L2. He submitted a statement of
roveaucs and oxpenses for the year 19L2 in corrovoration of his
testimony. It shows nct income, Yeforc income taxes, of $17,%62.9L,
and that after providing for suen taxes, 08, 110.90 was trancferrod
to carnod surpluc. An snalysis of the statement discloses that
the corricr cnjoyed an opcrating ratio of approx :imately 87% for
the yoar. apparcent from tho record that if the transfer
nercin sought ic authorized, the wendec »roposes to mould the

acquirod right into its systom oporations.

Valloy txprese Company and Vallcey Motor Lince protested
the granting of the application, wnc an officer of these companiocs
testificd in theoli» behalf. Colleetively, their position is that
i the Commission cuthorizcz the traansfer hercln cought, the
vendeo proposcs to combine the transferred rignt with &
ative right obtaincd from E. L. MeComnell and which h

incoption in Decision No. 19651, of April 2L, 1928,

———— - s e o

(2) Deeision No. 19262, cGated January 18, 1928, in Application
Yo. 14339, (31 C.R.C. T3)

Case No. L602.
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in Application No. 11258, and that under the corbined rights the
vendee then proposes to render a frelight transportation service
between San Francisco and San Joaquin Valley points, in direct
competition with protestantss4)

The officer of the protesting companies outlined in some
detall the transportation service rencered by these companies
between San Francisco Bay peints and san Joaguin Valley points.

Ze testified that if such a service wero inguzurated by the vendee,
as is anticipated, a furtherdiversion of existing traffic would
oceur, with the rasult that Valley Zxpress Company and Velley
Motor Lines'! facilities and investaents, constructed on the premise

of retaining existing business, would be placed in jeopardy.

Cousel .for protestants stated that his clients had no

objection to the contemplated transfer if the vendee would ¢con-

tinue to utilize the operative right here involved in the sane

(4) The decision referr~d to is reported in 31 C.R.C. 628. In
granting the certilicate and consolidation therein sought,
the Commission stated (p.646):

"In our opinion applicant has justified the proposed
branches diverging from i1ts main coast route, and has
also established the necessity for service between
points in the San Joaquin Valley and the coast. Our
order authorizing this service, howeaver, will embody
the stipulation made at the hearing. The certificate
granted, it must be understood, will authorize only an
'on call' or 'on demand' service over the routes
described as such In the application, and applicant
will not be permitted to transform this into a sched-
uled service without further authority from the
Commission."

The order enterad therein contained the stipulation referred to
in the following language (p. 652):

"Applicant shall transport no freight between any

point or points upen its lines in the San Joaquin
Valley, herein authorized to be established, on the

on% hand, and any point or points uponr its coast lin-s,
rorth of and inecluding Xing City, herein authorized to
be wstablished, on the other hand."
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manner and to the same extent as had the vendor, Riccardo Tunzi.

In any event, he urged that the Commission make certain that no
extension or comhining of Qpnrativn-rivhts would result by imposing
a restriction in any transfer that might be authorized similavr %o

that preseribed by Decision No. 19651, supra.

In the absence of specific restriction, he stated that
in nis opinion the combining of operative rights, feared by his
clients, would result from an attempt to take advantage of the
1941 amendment to Section S0=3/4 of the Public Utilities Act
providing that:

"Any one highway cormon carrier may establish

through routes and joint rates, charges, and

classifications between any and all points

served by such highway carrier under any and

all certificates or operative rights issued

to or possessed by such highway common carrier.”

(Stats. 1941, Ch.hl2)

Ir the main, the oral argument and briefs of both appli-
cants and protestants were addressed to the application of this

amendment.

Counsel for protestants contends that under Swectiom 50-3/4
of the Public Utilities Act the vendee could not, by reason of such
amendment, extend service so as to perfect a through opwigtion
brtween San Franciceo and “an Joaquin Valley points. To raméVe any
doubt in the matter, however, he urged that the restriction
mentioned be imposed so as to foreclose any extension of service

once the transfer of the Tunzi operative right has been completad.

In substahce, protestants' position was that the amendnent
merely authorizes e5tablishment of through routes and joint rateg

consistent with restrictions or impairments that night te found in

the operative rights held by anyone seeking to take advantage of

-5
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the amendment. Applied to the matter in issue, counsel contends

that the restriction originally imposed in Decision No. 19651,

supra, bars establishment of through routes and joint rates between
(

San Francisco and San Joaguin Valley points.

Specifically, protestants contend that Sectlon c0=-3/4
should be considered as a whole and its various provisions harmon-
ized, to avoid repugnancy if possidle. That section, it was pointed
out, -authorized the Commission, in granting ¢certificates to high-
way common carriers, to impose conditions deemed warranted by
vublic convenience and necessity. To construe the anmendment as
operating to nullify such a condition immediately upon the transfer
of the certificate, and as having stripped the Commission of power
to perpetuate such a restriction, they assert, would be unreason-
able--a construction to be avoided if possidble. Moreovar, 1t must
be presumed, protestants claim, that the legislature, in enacting
the amendment, was familiar with Jjudicial and administrative
interpretation of the statute, including the Commission's rule of
decision under which the consolidation of distinct operative rights
without its consent was forbidden. Assertedly, the leagislature,
had it intended to abrogat~ thic rule, would have said so sp#cif-
ically.

Adverting to the propriety of imposing a restriction
against extending service, protestants assert that not only has

the Commission power to impose such a restriction, but that it is

(5) He also cited other provisions of decisions involving vendee's
operations, which, he asserted, must b= given effect 1in

applying Section 50-34, as amended. Inasmuch as the lawful-

ress and propriety of such provisions and restrictions are
rnot here irvolved and ¢o not amplify the proposition already

stated, they will not be alluded to further heredin,

6=




A.25442 - ‘

cne which should here be imposed in the public Iinterest. Although
the transfer provisions of Section 50-3/4 contain no legislative
standards designed to guide the Commission in the administration

of the law, nevertheless, it is claimed, the standard of consistercy
with the public interest should be read into those provisions by
implication. Such assertedly has beel the rule applied by the
Commission in passing upon applications of this character. Ané the
statute, so construed, it is said, would be consistent with the
foderal law (Interstate Commerce Act, Part I, sec. 5(b) and (¢)),
which expressly enjoins upon the Interstate Commerce Cemmission

the observance of a similar standard in considering the transfer

of motor carrier operative rights. Under such an interpretation

of the law, counsel contends, the Commission, in the public inter-
est, could protect existing carriers in tha £i«ld to the eond that
an adequate transportation service would be preserved. Otherwise,
the Commission would he confined to tae unconditional granting or
denial of a transfer application, which assertedly might r-sult

at times in injustice or in lack of responsiveness to the public

interest.

Lpplicants' views are diametrically opposed to those of

the protestants. They centend that by the 1941 amendment to

Section 50-3/4 of the Public Utilities Act, "the Legislature saw

fit to wipe out any limiting condltions that trhe Commission had
theretofore imposed., and nullify completely the powers asserted
by the Commission‘to impose such limiting conditions..." Their
position is that the restrictions impcsed by the Commission in
‘granting the operative rights of Valley and Coast Transit Company,

which would otherwise bar unlimited operation into and out of the

» -
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San Joaquin Valley, have been cast aside by legislative acgé)

The legislature, it is claimed, has withdrawn in part
the authority with which it formerly had invested the Commission,
and has itself resumed these powers. The granting of a certificate
of public cornvenience and necessity, assevtedly is a legislative
function, exercisable by the legislature itself or by the
Commission, as its delegate. By the amendment, it is claimed,
the legislature granted directly to the holder of two or more
connecting certilfiicates the right to consolidate the service
petween all points served, thus abrogating the Commission's power
to prevent such a result. Had the legislature intended that the
Commission's rule of decision should survive, it would have sald
so explicitly, applicants contend. XNo longer may limitaticns be
imposed, they assert, upon the points to be served under two or

more certificates held by a highway common carrier.

Respecting the contention of protestants that the
Commission should impose a condition prohibiting the vendee from
using the Tunzi operative right in connection with San Joagquin
Valley operations, applicants urge that the Cormission lacks
statutory authority to do so, They assert that the Commission

may éo only that which is necessary to safeguard the interests of ~

(6) Quoting from the Openin% Brief of applicants, counsel advanced
the following argument (p.l12):

"In other words, prior to September 13, 1941, the
Commission under its construction of the Public Utilities
Act had power to prohibit a single operator from conduct-
ing through service between points served on two or nore
certificates possessed by it, whereas after that date,
by virture of a direct legislative grant, any limitations
or restriections theretofore sxisting were wiped out and
the power to impose such limitations or restrictions in
the future was taken away."

_8-




those persons now entitled to use the service of the vendor, dut
that in respect to the points that may be served, the vendee's
activities may not be curtailed. Counsel contrasted the provision
of Secticn 50-3/4 under which operative rights are created in the
first instance with those under ﬁhich such rights are transferred.
In the former instance, they contend, specific provision 1s made
for the imposition of restrictions coincident with the granting of
certificates of zublic convenlence and necessity, whereas, in the
latter instance, no such authority has been vested. This being the
case, they assert that the express inclusion of authority to impose
conditions, on the one hand, and the e~xclusion of such authority;
on the other, clearly limits the Commission, in imposing restric-

tions, to do sO only at the time operative rights ar~ created by it.

Finally, counsel call attention to the fact that although

the Interstate Commerce Commission is specifically authorized to

impose terms and conditions under which(mgtor vehicle common car-
7

rier operative rights may be transferred, the California statute

is silent on the subject.

Two major points are presented for determination, viz.,
Firgt - Does the 1941 amendment to Section 50-3/4 nullify'restric-
tions existing in a highway common carrier operative right at the
time the statute became effective, so that they may‘be disregarded
should tkhe holder undertake to consollidate thét operative right
with another subsequently acquired? ard, Second - Has the
Commission power to impose a restriction, in a transfer proceeding,
limiting, in the public interest, the service that may be perforned

by the transferee under the operative right acquired?

(7) Interstate Commerce Act, Part I, sec. 5(b) and (¢) - gupra.

-G




A.25442 - ic

These questions will be considered in the order mentioned.

At the outset we shall refer to a point raised by both
parties, but which need not be determined in this proceeding.
Applicants contend, and protestants concede, that the amendment
contemplates the unification and consolidation of the operative
rights held‘by a single highway common cafrier. e are not re-
quired to consider, however, whether the amendment automatically
effected the consolidation of distinet operative rights of which
the carrier was the owner when the statute became effective. Te
are concerned now with its application to an operative right sub-

sequently acquired under a transfer proceeding.

We shall now address ourselves to the question whether,
under the terms of the amendment, an operative right acquired by
transfer may be consolidated with other operative rights then held
by the vendee, free from any reétrictions which may have been
imposed upoh the latter. The amendment, on iss face, does not
clearly prescribe the rule applicable to such a situation. Though
1t permits a carrier to establish a unified service between all
points served under all certificates whieh it may hold, it is
silent as to its effect upon service restrictions contained in a
certificate acquired by fransfer.‘ Do such restrictions automatic-
ally disappear, or must the consolidation be effected subject to
such limitations? In view of this uncertainty, it is permissible,
under well settled ruales of statutory construction, to go beyond
the language of the amendment itself, in order to ascertaln its

meaning.

t

The azmendment, we believe, must be read in the light of
other provisions of Section §0<3/4, so that elfect may be given to

all of them, if possible, Subdivision (¢) authorizes the Commission

«10-




to lsoue a certificate cublect to such terms ond conditlions, a3 in
ita judgment, the pubhlic convenience and necesuity may reguire.
Thus the points to be gerved may be restricted where such 2 step
appears necessary in the puvlic interest. If such a restriction
should disappear, immediately upon the approval of the transfer

of the operative right, or ujon the acquisition by the grantee of
another operative right, the Commission would then be powerless,
in the public interest, to cafeguard the eouities of other carriers
occupying the fleld, so asc to insure the continvance of adequate
service. Such a conatruction would strip the Commission of much
of the authority it now posgesses to protect both the pudblic a2nd

the carriers against the evils of oxcossive competition.

The provisions of gubuilvasion (c¢) relating to the trens-
fer of certificatos set forth no lepislative stendard designed to
guico the Cormission in acting upon applications for the approval
of transfers. It has becn held, however, in a procecding arising
undor Section 51(a), Public Utilities Act, governing the transfer
of operative proporty, that tne Commisaion must inguire vb.ci(:ksl?r the
proposced transfer would be injurious to the pudlic interecst. And
in determining that quession, the Cormission obviously must con-

sider the cffect of the transfor upon the guality of the scrvice

to be provided both b& the transfereo and by the carricrs in the

ficld.

The logizlature, prosumptively, was familiar with the
Commission's rulc of dccision nrohinlting, without ite consent,

tho unification of separatcly held opcrations. With that rulo

(8) ¥anlon v Eshlenman, 160 Cal. 200, 202. Soc also Seleo v Railroad
Commiscion, 15 cal. (2) 6L2.
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vefore it, the law making vody, nevertieless, did not see fit to
provide expressly that operative rights woulc be transferred free
fvom all service restrictions. It is reasonable to suppoce that
nad this been intended, the legislature would have gaid so ex-
plicitly. The abolition of the rule cannot e implied from the
terms of the amendment, since it is not sufficiently comprehensive
to accomplish that purpose. As we construe the amencdment, the
conditions originally imposed in a certificate do not disappear
upon 1%s transfer. This brings us to the second question presented
for consideration, namely, wacther the Cormission, under the terms
of the amencment, may impose a concition insuring the continuation
of limitations existing in a certificate held dy a carrier which
seoks to acguire another certificate. Applicants assert that we
possess no such power; the protestants contend, on the contrary,

that such authority may be oxecrtcd.

e California Supreme Court has held that this Com-
mission, when called upon to approve the transfer of the operative
9)

properties of a public utility, may impoce adequate conditions.

there the Court dealt with S8ection Sl ), which also falled to

prescribe a deflinlte stenderd. In view of thils ruling, we cgnnot

accede To gzyg;gg;ggifbéontention tnat, under the rule.of exprescio

unive est exclualo alterius our power to impose conditions is

confined to the original issuance of the certificate, and Qoes

not extend to a traasfer proceeding.

Viewing the section as & whole, it is apparent that the

Cormission, in anproving the transfer of an opcrative right, must

e e - . P

(9) Henderson v Oroville-Wyandotte Irrication District, 21% Cal.
L.




determine whether, in the pudblic interest, existing restrictlons
should be continued in effect. To construe the amencment as a
legislative grant, under which these restrictions would sutomatic-

ally disappear, once the transfer has been approved, would strip

tne Cormission of rmch of its power to safeguard the public

interest. We mizht oftern be compelled to deny an application in
its entirety, wnere ite conswamation would seem contrary to the
sublic interest. In many instances, this might work considerabdle
hardchin. So unreasonable a construction of the gtatute, we
believe, should he avolded. ™We conclude, t! fore, that in a
transfor procecding the Commisscion may Impose an appropriate'con-
dition, designed to safeguard thc operations of existing carriers.
" That a condition such as that proposed by protestants would be
Justified, must be regarded, uncoer the record in thic case, as

an establlished fact.

The application, therefore, will be granted. The trans-
for will bo authorized, however, subjecet to o condition of the

character sought by protectants.
Section 52(b) of the Public Utilitics Act provides that:

"Mhe comaission zhall have 1o power to authorize the
capitalization of any franchize or permit whatsoeover or
tho right to own, operate or enjoy any such franchisc or
nermit, in excess of the amount (exclusive of any tax
or annual charge) actually paid to the State or to 2

political sudbdivision theroof as the concideratlon for
the grant of such franchise, permit or right.”
Az stated,  vendec has agrecd to pay 42,000 for vendorts
operative right. This right was ostablished through two proccca-

ings beforc the Commission which required the paymeat of two 450

filing foos. In our opinion, $1,900 of tho purchaso pricc cannot

be capitalized through the izsuc of sceuritics and should not be
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charged permencntly to intangibdble capital. The $1,900 should bde
transforred from Account 200, "Intangidles," to Account 103,
"othor Doforred Debits," and amortized in ogual monthly amounts
over a maximwa period of two years, commencing with thoe date of
the eonsunaation of tho transuzction, by charges to Account 315,
"Misccellancous Charges to Income," or in licu of such amortization
in any month of the two-ycar period, vendec may charge to said
Account 315 the unamortized balance of sald amount so as to remove
from said Account 109 sold amount in a two-ycor period through

oithor cmortization or writc-off of said cmount.

Application having been made &s above cntitled,
hcering having beoen acld, and the Commission now being of
epinion ond hereby finding, that public Laterost would be

subsorved,
IT IS ORUERIL as followg:

(1) That Riccards Tunzi may sell and transfer to Valley
ané Coast Transit Company the hichway common carrier operative
right deseribed in the foregoing opinion, and Valley and Coast

Transit Company may purchase and acguire said operative right
Js

above referred to and conduct & highway cormon carrier service

cormensurate therewith, subject, however, t¢ the following lim-

itation:

Applicant, Valley and Coast Transit Company, shall
transno“t no freizht between any point or points
upon its lines in the San Joaquin Valley, on the
one hand, and any point or poinis upon 1its coast
lines, no*th of and inclwding Xing City, on the
other hand.
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(2) That the order nerein granted ic subject to tae
further concition that Valley and Coast Transit Company shall
transfer from Account 200, Intangidvles, to Account 109, Other
Deferred Debits, said 31,900, end emortize said $1,900 by charging
to Account 315, Miscellaneous Charges to Incorme, in equal monthly
amountas over a maximum period of two years, commencing with the
date of conswwation of the transaction, or write-off to said
Account 315 the unamortized balance of gaid anount s6 as TO remove
from its records, tarough eitihier amortizatlon or write~off, sald
$1,900; and provided further, that Valley and Coast Translt Company,
1ts succossors and assigns, chall never claim before this Cormiszsion
or any court or otner public body, a velue for sald operative
rizht, or ¢laim as the cost tnereof an amount in excess of that

paild to the Steote as the consiteration for such right.

(3) That anplicants chall comply with the rules of the
Commission's General Order XNo. S0 and Part IV of General Order No.
9%-A by filing, iz triplicate, and concurrently meking effective
tardffs ant time tavbles satisfactory to the Cormmission within
sixty (60) days from the effective date hercof, and on not less

than five (5) days' notice to the Commission and tho public.

The cffective Gate of this order shall be twenty (20)

days from the cate hereof.

; , —
Dated at &M %ﬂmcwd , Galifornlia, this /( -

day of Q¥; - ;
U [
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