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Dec1 ~ion No. 36821 

In the Matter of the Inv(::sti.;c.t10n upon the ) 
COnu:Ussion's own motion into the reD.so:lable- ) 
ness of the rfttes ~lnd cr.J.lrges, nnd 1r ... to the ) 
sufficiency and adequacy 01' the operations, ) 
service, and facilities of the Market Street ) 
Railway Company_ ) 

Case No. 4~oO 

-'v m ........... · 
.0... .:..r...l:. 

Cyril Apoel, Ivores R. Da1n~, and Sa~uel Ka~~, !or 
the Market Street Railway CO~PQny 

.h.n3elo J. Rossi, Mayor, John J. O'Toole, City Attorney,' 
Dion R. Eo~, ~·.s~i~tant Ci t;- Attorney, and Paul Beck, 
for the City of San Francisco 

M:,s. Helen Negrin, in propria pe::-so:la 

;..ddi t10nal A:ooearances on Pet1 tion :'or Rehcarin,:,: 

Felix T. Slr.!. th and He::.ry G. Ha.yes, for 1-~arket Street 
Railway Coopany 

Douglas Broo~~, for Conoress of Industria! Or5s.niza
t10n5 (CIO), and Geor3e ~1lson, President of CIO. 

OPINION ON 
FiT!~'.t u!~ ~\.J~ r"~::sr.R!l~G 

C()!vlMISSION: 

Pet1 t10n for r€.hearir.g of tnt: Comn:!.s:;10n's dec1sion No. 

3~739 rendered !~ove:nb~r 30, 19~3, was 1'11(.;:1 by the company on Decc:r.:

be~ 9, 19~3. On ~ce~b~r 15~ 19~3, we r.:adt ou~ ordor grunt1n~ oral 

ar8~~ent ~e!ore th~ Co~~ssion en banc and ext~ndin~ the offective 

dE\.te of dec1zion !~o. 3"-739 \l.."'ltil furth~r ord":,, by the Corr:.1ssio:':. • 

. ;,r3Utlent was hcarc. on Dcct.:'lbt;;r 21 an': 22, 1943, Mr. FeliX Sm! th 

argu1n<,5 for tnt.. cO::l'9anyl' Mr. Dion R. Hol.-n for the City nne. Count:r or 

San FranCisco, andWor. 1):) .:..;.;las 5rook..."ll8.n for t!l(; Con;rcss of !nd'.lst::-i-

al Organizations, which has 1::. excess of 35,000 mcmb(:.rs 1::1 Sa:l 

FranCiSCO" who wi tb. their !a.::r.ilics consti tutc a very ~u~stantial 

oroup of r1cvr3 on the., street :"a.ilvl9.Y syst~:n o! th(.; eo::pa:lY. Pe~-

mis:z10n was gra.nt ... d to r.;;pr(:s(.n ta ti vc;.s of' variou.s orban1za tions a.""ld 
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to individuals prC8c~t at tn~ h~arin~ to express th~ir view: on the 

mHttor b~for~ us.(l) 

O!l the following grounds: 

(1) th&. t C.Uf., prOct;ss of la'.l/ has bCt.:1 dt;:licd the co:::rpany 
!lin that tnt. COr'_":'l1ssion ::u;.s or~l<-:,cd the CO:11'Oanv to . .. 

(2 ) 

reduce its ra tc.s or far(;s ',':1 tho:.:. t Ci v1n~ notice that 
it was bt.int;; charscc, with the ~:;.int'na.nc(:: of: :oates 
tha t wort; il.."l:'l.usono.b1y hl~1., or in any 0 th(.r reapC'et 
unlawt'J.l, and wi thou t accordins a. ;'::1.1::- !1:'ld comp10tc 
hearing upon that issue"; 

tha t t!lt,; Cor.-.. "1'lis:ion "r..aZ a.c tf..d &rbi trarily Ilnd 
capriciously, 1:1 tha.t it has ord~r~d a r~duction in 
th" cOnlpanj's ratc.s without havin3 any substantial 
ev1df..nctoi 'befort. 1 t 't..1.U t th(; ra tt"s now char,scd arc 
in an? rl6sp~ct unrE;asonablc tl ; 

that the Co~~ss1on's order reducinG the co~pany'3 
rates fro:: sev~m cents to cix cents "amount: to a 
taking of its property without cO!:lpcnsation and the 
confiscation of its property." 

In general, our order is nlle3ed to be in violation of th~ Constitu-

tion of th~ Stat~ of CRliforni~ and ~t the 14t~ a~en~~cnt to th~ 

Constitution of th0 United Stat&s. 

(1) Dr. L. ~. Hosford, President of J~f:'rson LafayettG !r.prov~~~nt 
Club, ct a1. 

Jr.r!:) .. Oc:otrudc Lincoln, for ·,·;or.l(.n' 5 ~7cl.rarc LCCl.b"UC, c tal. 
EU3~n~ ~. Pfaefflc, Pr~$idcnt of S~n Frl~~cisco Rctsil(.:os' 

Prot~ctivc Association. 
GtlOri;c "!. ~t.;a.r:b..ard, St;crctary of C1 vic :;:',:,~S'..lC of I:nl'rovc~t~nt 

Clubs and h3soc1at1ons of San Pr~ncl~co. 
J .. F. Cnl v(;:rl~y, Pr(;sic.~nt of Southern Council of Oi vic C::'ubs .. 
Mrs. Sulv1na Ratto, F1nanc1~1 Z~crctary of Central Y~ssion 

!mprovcm~nt ~ssociation. 
~dolph Pt. try, Ch(\ir::u,n of '!'rHr.8po:'t~ tior. and T:'llff1c Co::r .. "lli tteo 

of th~ Central Co~~c11 of C1\~c Clubs. 
ErWin C. E1:l.ston, ;~ttornt#y fo'!' North Centra.l L'T.provcln<:int 

.A.sso c1o. tion. 
Mrs. Rose. Vlo.lk"r, President of '1r~a tcr ~~.! ss10n !!:lprovem.ont 

~ssocio.t1on. 

R .. J. O'Rou'!'ke, P::-tis1dent of S~n FrIl!'lc1sco Property Own(.rs' 
L~llguc. 

Lloyd Taylor, Executive;. SEoc::-ctary of f'arkc:.t Str(;;ct .i~csoc1n.t1on. 
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~he~e three ~lles~tio~~ ~~e subcividoC: ~~c c1~bor~tcd i~ 

the petition !or rehc~rinc ~nd it ic the purpo~o o! thi.:: cccioion to 

T::~ COZ,i?A!:-i :nn n..~ VE l;07ICE T:::,.':' T:3 RE.'.SO!7.\.3LEl3SS O? I':'S 
STR~R! .. IL';:A""Y?ARES i'iE..':tE AT !SStJ3 11: ?~iIS ?ROCSZ:n::G A:;n 
',';AS ACCOR:;)El) A FAI? AIm Cor.:?tETE !'I~~R1:lG iJPOl·J T!iAT ISSu'3. 

it =.u::t be "O:,e~o..rod .. . 
ct:;:.tO::lent in vie.,.l of the record ~.nd i:: c 0::!p1etcly con'cro..clictec!. by tho 

~!l0 -:it1o o~ 

the procoodin6, the toxt or o\~ ordor inctit~ti~s tr~o invootiso..tion 

O'·r:'!. -0"0'10'" (2) t~'e 0""0 ... .; ........ t ... tc-en" 0 ... 0(' t~'\o ..... ... ~... • .... 1 ... J.J • ....... ··0 ... ""'" ...... '-' -

pre.::idi:lG· cO:::".i.:::::ioner 0::' !~!o.y 10, 191:.5, t~':.e fir:t clo.y or tho hea.:'
( :;) 

ir.G, 0.11 Cave cle:;:.r, dorinite, ~~cl ~~ztako.ble r.otico to the 

it:: :::ervioc o..nd fo..cilitie:::, ~ould be inve:::tico..ted bj tho Co~.i::::::ion. 

(2) Tho i'ir:::t t~o po..l"o..~l"o.?ho or t~e Ordcr !:l:::titutins L~vo:::tico.tion 
reo.d 0.::: tollo~:::: 

IImJ,"'o CO""""; .... .;0 ... bo'L'~ cv'~ ,.,~ J.',..," ""'u~"I'':;o .:; ...... ""crc ... t .. 'o- ...... a'" .. - ............. .,..... . _ - •• 0 w.:..~ ... ~ .."...... ..... •• .., l1l,.I ............... w 

.:.::. inqui:,y i::.";;o the :,oo.:::o::..:.blcr..o:::::: of t:~o ro.to:::" :I.::; \,:011 
0.::: the :::ufficioncy o.~a :l.doquo.cy or t~e sc:,vice ro::'ccl"od 
by t:"o !.:o:l:et stroet Ro.il· .. :.:.:t CO::l'o...~y; tl;.oro~oro .. eoocl 
c.:.u.:::o .:.p,eo..rir..s, . 

rr7~ IS o't"\~'1:",!:\";';"T"I ~1~ ... ~· ........ ·; .... ·:;O ... ··J.·· .. • ..... .:;O· ... '1-.0 ......... ~ .... o .... ob .... 'J."'" .... ... .. J.I..".\..;:...i.I .." ... '-'- w -........ ...... .., WI ~ ... ~.... ...;,.; ~.I;..,;.... J !loot 

in:::titutod u~on t~e Co~~.U:::=iOr..T::: o~~ ::otion ir.to t~o 
.... c ...... o ....... ~le ... e~~ o~ .. ~o ......... ~... c~o. .... ~e~ C'O' ...... 40(,4Co.t40~ ... • ..... "'" •• ~"w ... ~tJ J. 1.1 •• A\.4rVU-.i1 ••• U WI _ illJi¥' __ "" .......... , 

l~u.lc: D..,-:c. :'cCUlo.tiO::'':: or the :.w-l"l:et strooJc Ro.ilwo.y Co::po.!'!y, 
~nd 0.1:0 ir..to tho l"eo..:::o~o.blcno::::::> :~ficicr.cy ~~d o.doquo.cy 
O~ t~c o""c~o.~~O""~ ncrv~co ~ .... A ~o.c~'4·io'" o~ "''''~~ eo-~"''''~ n J,. ... .;.~.... "''-' .fle;) 7";'" _ ~.'- _ ... __ '" Iftttti) J. w ... _'w't ..... !,,--.. ..... ,;; -

(3) fTcoz.n:rSSIO:3R S~~n!ZR: The Corr.i:::ion vlill bo ir. ordc:-. 
~hi: i::: tho ";;~o ~d plo.ec cot ror the ho~i~C in Co.:::o 
J."ro L· 680 ''''' ""~"o - ... ""to ..... o~ ,,"~"Io Co"-'i'" ... ·~O ... , .. ,r "'vo"'''"i~''' ""; 0"" t • 1" I J,..... ""'.~ ~ ...... IJ .. • ..,... .............. ... .., """ •• .. ••• ....., u ...... - •• 
i:'l.to tho roo.:ono.oler.e:::::: of the rc.te::: o.."lU C::'::8e: c...."'ld i::.to 
the :::~ricionoy o.nd ~doq~~cy of the opo:,o.tio~::: .. :::c~vioo 
o.no. :Cc.cili tio: or -;ho r.:c.:rl:e-: StrooJ; Ro.il·;IC.j Co~po.~y.1/ 
(t:o. 2) 
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- Co.::;o L~6 80 -e 
, 

~. 1.;. 

0. 1'0. to 0.::; ','lell 

rc.to ::i t'..lc.tion :::ir.co 1937 0;:1:0:1 the 5-oont to.:-c ',:o.::: in effcct. ~!c 

::;cq). ';70 .. ·: .... ·:1 ... ' .. 1~1' .... ov·, 0"'0" ( ...... 21'0') ,·~~c oo-..... "''''''-r .. 0·.....,0 .... ·;0· .... 00 .·.·7~' .. ... ........... viI_ ttl... _ lot ""'" ",.,. • ...,... \,i... -.~";'-"-.J ~ tII.:.~........ 11.'''' ....... 

(4) A:::.O:lC proocodi!:c::; 0:: t:..o Co::::7.i.::io!'l r::; OY1:;:' ::lO·;;:!.On 1nto thc 
ro:::..:or.o.blone::;::; 0: :~tc::: ~~~ :::ervico h:::..vo be~n the rollo~i~: 

c ...... o I,:. 88 ~i,,' lCJ"o '1::" 00 ....... ·; C "'.; ,..,.., ... ~. Po"'O'" Co ......... ..,.,....,. ... "" ~,.v 1" .... - ~- 1.1- __ .L.J"'V'.I..I ~ ••• "";'''''''''''·-v 
(c•• ....... o""l ... "" .... oco"'~'.;""II"') '-"-- ... .• ~ -wl_ \,,;'-'i. ....... ~. 

Co.:::o 4672, Vo.110jo Bu::; Co~?:::..ny, ~cci=ion 36242, 3-2~~-4;. 
C"''''O l'u~12 ~"'''. C·jJ··;c", ,.,J. ...... "' ... ~J. ,..0 ... • ........... •• ,'OC:1,· ... ·;O .... ~t.o," ~...~,. '''''''J ... 1..1_... - "",-",..., ... '" \.I -.~./'-""'"*."l 1 '"'" w.... ","" i-'- I 

12-1S ... 1.).2. 
Co.oo: 4621-21 ?::.cii'ic co.::; ~ Eloct:."'ic Co::.po.:lj (;;0.:; : Ol"V:!. co )" 

ci.oc::'::;io:: 3~002, 12-29-L~ .. 
C""O ',1'7 0 -""J.cr'· .... ~"' ... .,.,~, oc·· .... ·~ c O ... ··l.·· ... '\.· co-""' ....... ~ "·0"] s-~ ... c· .... ..... .., ~I. U, ~ ..... w -- IJ .. ~. """- 1iI.--.. .\.v.J..--., ..... J ... .:."'-.. .... ,..... J -' '" '''''_1 

'!';' ......... ';:) .... , .. ,..,"" .......... ; ... Co-""""'~" <,oL,o) r,:; C":1 i" 11 
-."J ..... *'" '" ...,.".,,, ... ....... ~ ..... w .. ....-.:.,w....J ..,..~ r- ~,.." ....... \1 .. • 

c ..... o 1,1'(..1 'O"c·~<I"';c '::'loc ....... .;c ,:?".:, •. , .. ,~ Co-......... - Lo" • ... noc'o .. ""'.... ...,....,.'-', .. - _oMit'" ~ \Ii. .... ."~._ .. of .... J _"~01"'-.J J II/fJ ..L'1.".Q .... .... 
-::> .... ;".,0."1' co ... ""o .......... ~o"" ':"0" '· ...... 0'0 ... ~ .. o ... o .... Co .. c .... Co-""""""--...... __ " • ." _!J. ~w .... •• , ~ ... .L ..... ~ _ w .... w.. ~ __ .... !~ ..... ,;;, 

(c.1.i::'.i::::cd by c:.oci:::'o:l 565;)~). 
c ..... o .. ~:1'77 3''.,01, <"0".1.\00,0'''''' C-'i.,..o ...... 'O; .. "'..1.0'0,,1'10"'0 CO"· ........... -:-~...,; .",;....,. 1 r'" ~,.7 - ~.., ...... .... ~- .. •••• "" - .fI_.~. .-;".; ..... J 

0 ..... , (1~::;") 7;9 C ? t· '6 1, \,; ""-.... .I J"?' J ..... 'J. - " .•• 

c,. .. o ~, 5;;-; s ... '" 'l'"I{o"o Co"''''O'·; "·' .... 00" 1"'_ .......... ,....~~ -::", ocJ,~-l.· C Co ..... "" ....... ... """,-"", wI-", """' ..... ~ ... U •• ...J _.,.,... .... "" '-'"_'-II ....... ~........ IW'* •• i.J.., ........ .J (, "'''5) -Cl f" ~ C ?' , _,I' ')/ v.~" • • ,-0_. 
C~:c ;008, s~~ Joo.~~i~ Licl1t ~~~ ?o~o~ Cor,. ) (1932) 
Co.:o 3026, i,::!.c.l::.c1 Cov..."ltic: ?..:.blic So::."v::'co Co!'? .. ) 57 C3C 5;0 
c .... o ;~L',"I, p",c<{<I"":c G ....... .,..,' ":,,'oct~~<{c Co ........ " ... - ( .... "' ..... .,., ... 1 C"' ..... , ....... ,~, \tooIIo'-~..I. wr.w ~."""....,.... • .. ....;../ ..... .1 .... 1\ao\. "'......... .... 0 ....... ' 

(1953) 39 c.a.c. 49. . 
.. ~l·-



.. ':'~ I~~ ¥\'4'\~ j !.""" ... -J.."' • .Jv_, co·'.., ~,,' '-'--~ \.I .. 1 

... "",,.1 ".1.C::jC! ........... "".. ,;'.,,/ . 

:::.is zion ts Ilecisio!'ls ?Tos. 3l1.1.72 a.-:.C: 31003, ~e:;:pectively, iZl apl~li-

Jeci::io:l :~o. 

,·ovc-· ... o .... 23 J..C'''':) .., .... , .... 0 ..... 0 .... 010 ,., ~ 0( ... 1,., 
• ~ .~ oJ. ~,1 ") >.,) ~ ............ • ~.. w 1000 '" Co!. _.. "1-'" C .!1.Q • 

t~e rou.r..~atior.. ',70.= la~d to again review ~hc e:ltire :::lS.tter 11.' the 

::-ospoc t:i va !::re str-..;.c '~t:.l"es a".:.t:lorizec. c~ic.: ::lot prove to be c.:-.tis-
1- '\ 

fo.e ".;ory .::. , I 

(5 ) !:l DeciBio:'. ~~o. 
~pplicc:~ior. ~\;o. 

20 880 ),0 C ':) C ;:'2'-.. ,11..,. ••••• '" ), 
2"'J.' "'.1.)- """'e CO""'''''; ",,..; "' ... __ ,..,.... _ ....... 'oi~_,. •• 

tl-:.c first 
eaid: 

decision in 

ilI- .... ov.;c",·:""''':' ~'"'.::., .... eco .... ~1 t'~e r".OI·""·'';'"''·~o''' -;'" .... ot •• _ .. , .... t.;.> ........ trJ.. ... \ft.~ ._ ..., ...... ww ...... toI..;) .. .10 

cOllvi:lced that ap,lica..~t f= p~"oposec1. fa:'0 st:::-i!O'C~C 
ie one ',:=.1c:: be:::t :'loots t::o ~iJ';1."':ltio:l, in 1".:.ct the 
?rcsidor.t 0:' J.;hc cO!:lpan:y ha:: :::t~ted t:~t no cor.-
... .;0.'0.,..,..,J..;0 ........ " ....... ce'"' .... ; v"'''' .... 0 "'~'U' ot'~e"'" "'0"""" 0"" ........... .... kJ" .... "'- "" ....... _.'-~.,;, ...,' •• 6- \J....... .;...;,. .. .; .... J. ........ .. ... ,.,; ... \;l 

( .10"" "0 5")· ..... ..,,, ... t'",c f!>,.,+ooi··"'t"" ... "'0'''0 0'" ... oee ..... oit'tl' o"'''y \i .......... 1 \.I':"_~'" ~.T .. ..:J""..-....L ...... ·~w .. -. ...... " ww.., tJ ..... 

:? guess; c..~d th8..t experience .::.lo::.e could tell "''l:''l~t 
.,..,0".,' ...... "'0'" e,; o ........ ".;n 'f "~ "-~"'c .... · .. o,.,o.,r,c· .... -:-~ .. e .. ·'-.,.., .. 0··'· .... 0 ........ \,0\_'-'.., ~f ....... '. f",/w,.... ..... __ lJ ...... .!,JJ. Jl kJ~ •• '-_ ..J'-' ... """, ~~ 
wero 1"",:1; i:l.to o:tfoeJe. 

:rT~'le Co;;c-:-.isciO:l l'l~c give:: censiC!.c:,"Q.';:)le t::'ought to Jvhe 
:1.C.tto:::' 0-: soleeti::.z 0. 1:':3.1"0 structU!'e ·;:!1.ic:'l .:ill r~='t)~t il'l 
t:lO lcas'~ dis'l::Ul'oa.."lce ot t:'~2.ttic ~"lC: at 'che sC'.::!c t~e 
providc.t~c :l.~edec :::-OVO:lUC i:l t~e nost e~~t~~lc :~~er. 
In 01.:.:' seo.rch for si!c:'l a rc ... :::-e sJ,;ruc'cure ViC :'le.70 gi'V'er. CO!1-
:;ic~cratiol'l to ~,plicJ.l::c!s plSl.n 1 ~C: hc.ve 11kor:ise given 
con"'l' ,.~.."...,,,,, .. ., 0'1"\ to '" ....... ....,~'\c ... 0"" "..0· .. ...,,. 0"" .... "r'" ... ·'c"-".,.·..., .. "'" ...... .,;..'" ~ \"I.... •• .;... ... ""~.w·... ~ J. J. .... ~ J,..L. """'" '"' I ..J IA J.. ~.J ~ 
...... r ... ~ .... ;'\ .... ~ .. c",.,J· c.., ... ~ ...... ~ro zo"'o .... ~ .... I!\,.. "''''''0.' t'lC o··i"' ... ..; ..... 1'J' """"" G. •• t:,r--~ .... ~ .... l.f '- ......... J.~ . I ..... ~~t.~~1 '"....... .' ..... \.. ww_ •• o 

'

--CO""+: .... ..,· .. e oi .... CO .. ·i,.·i ........ t·;O .... ···~t~"I .... 2-C0""'''' c' .. "' .... ,.,.,., ·;.>0 .... a •• v.v. • .,1". .. "" ..... ...., .......... _ .... I .......... """'-' ~~v "' ......... O\,.J .... . 
tN'.r..:1'O:''' • 



n: .. Caze 

I~ ~ r0~1 sense, thcrefore, this l~c 

Cor.:':":lic ::lion.:: I:: :Cact, all of ':;::"0 pz-oc0cc.ir..ss i=.i,"ol";ing Jc::..c rcasor..-

~blcnccs of the i'a:-es of !',r~.:'::ot stroet · ..... cl·· .. ·~""'" l... ~ ........... o 

It ~u~t be obvious, ho~evcr, 

f~ire~t ro:~lts to bot~. 

_ .• ~ ____ '_._'4 _. __ ,...- _____ ..... _. ____ ... _ ._.op .. ___ + •..•• __ __. __ ... _ .... ....... ~ ....... • -.,.. 

::Tho Cor-.:;'.i:~io:'l h.l:l ccnc1""""C.co. t~;.at tho oxist:!.::S 5-cc::lt 
tarc, i~ co~'bi: .. o:tion ·:ti ·c::.. So 2-co::/101 Ch.~e0 for a tr~"'ls!cr, 
afrordz t::..c g:,oo:ccst ,ro:;~sc fo;;- t:':.c ;:'lost :C~vo:,c..blc rosults 
~o bO·,·"l +~~c -r" .... o'-': .... , ... ·,~,,'.;c ,",.,.,.:l .... "\"\ ..,,..,· ... l··co:"l ...... c"''''r';o''' "" \"II. ..,..... 1.1 ~'v . _ ..... 4Q j:I ...... w....... v. ........... ",..:..\; "':"J~ J. -=-_.\,i ~ ...... 
I:::·'c .... '"' .... , "I ..... c~''''' ' ...... "' r1 0...,J· oc.' """'0'1 """' "'·....,C .... o\'-o· .. ·:~al ,,, ... .,.-i co "..., .. ~ ..... \oIi. .&. ....... ';'.I_~"''''''. "" __ t.,I'o",,/ (""1.,,,,, ~ ~ 1v~~..I. '-"W.. v.. ... ;, .... ~ ~ .... v ~c;..,tW __ w ~_."'" 

ii' i~.; dO~IOlops J~:"l.;.t t=.i::: t~c i~ no'~ i'':.lltillir..S tho :,c
Q.\.'.irc:nc!;:t:, ".;ho 0::'~i:::'o :n::.tt.c:'I cz.::. be rovic~"0d ~~d a ;:00001"," 
cloi.-olopod '::~"'-ic:~ \' .. i11 ?l~.co tho Go::::~czio:l in C\. better 
po::;itio:~ to .::olcct ~ f'O:':l or =arc bozt z'i:'.i toe. to l':loot t:'lC 
nceds o~ t~c ~~blic ::.nd pro7idc a rovc~uc cutticicnt to 
:'loot tho co~t· of portol'lrd.:;.s ~c:..o :o:'Vico .• :r 
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~::. - Co,se {GSO 

~his rcco~d is voluminou~ on tho subject of rates and 

fr.,res. rl::-. Hunter,; the Co=mission t s chiei' ensineer1 in his 

tostimony relating to fa:-es compo-rod the company's fo.~es with 

the n~erQse streetcar fsres throus~ut the United Stn~es nnd 

said (tr. 220) thnt San FranciscoTs av~r~3e lenzth of r~ul i~ 

amo:r..g tho low'cst in the cou..."'ltry, proci.uci~g a. higher fa:::,e per ::lilo 

of travel. He also testified to the l"elotionsr~p of tares to 

service. ~'iit:':.e3s ~,lor8, tr..e CO:nrr4i~slon' s tra.nsportation re:::e:lrch 

engineer, testified to the co~~ar.yTs rote history and in Commis-

sion's exr~bit No. 10 extensively reviewed the :::-esults of the 

compnny's operations .f'l"Orn. 1922 to 1942,. This exbibit contains 

the company's rate l1istory, an ~~alysis of fare st:::-uctures com-

pGring the effoct of tho singlo cash fares with tho so-culled 

token fares, the etfect ot tare c~~es on oper~t1n3 revenue, 

and the revenue and p9.sscn~er tre:'1d::: under ve,riou3 fare structures 

up to and incluc.inZ a. po:::otion of' th·) yea:::, 1943. :Mr., Car..1l1, 

managor ot Public Utilities of San Francisco, testified (tr. 83) 

tr..a t the San FroS\:::lcisco Public 'Utilities Com."'Iliss:'i.on stl'o:lgly 

advocates a unifo~ 5-cent fare and universal trcnsfer ~d (tr.9S) 

tr-..o.t the::'e should be no charge for trar .. sfcrs a:::ld that the:r '""ould 

not be ','lorth an much N3 one cont. ~'~ith respect to the ef~ect of 

fa'!'e increases of 1937-1938, Witnes~ Blr..ter (tr. 11" 12 and exl"'.ibit 

1) testifi cd to tho ft'l:r'c passenge:::os Ol'ld pas senger :,evenue~ of Ma:::-kct 

Street :,-,nd ~1unicipal rail'iia;rs for the yc&rs 1933 to 1943. ~ritncss 

110:'5 on the 38..":10 SUbject testified rogc.rding the effect upon opel'-

at1ng revenue 0 f 0.. 2-0 ent t:::-t'nsf er cha!'30 and. the sale of tol-:ens 

(tr. 115). !,ir., Ko,l"-.n t cstii'ied on the loss of his comp~J.vt s trtU'fic 

to ~,~u..."'licipal 'Ro.ilw'ay efte:- tho compc.n::r fa:::-e was inc!'cc:socl o.bove the 

5-cent rate. The record is vo1~inous with respect to trends of 

earnings O:::l t~c various f8.r~s and the effect of the fare changes 

on the oO!!'lpnny's net incoi~e. 
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This "oricl' revieW' of the reco:::-d in so f o.r ::.3 it deals 

~ith the comp~ny's fares a~d their effect on traffic, revenuc, ~nd 

service is by no l'l" .. co.ns complete. !t is a conclusive $.nS~;iel'" to the 

compal'lY'::; o.lloG;o.tion it h:td no notice th::.t the l~Cc.oonllbloncss ot 
its rate was an issue. T~c petition on t~s point concludes ~~tn 

the f ollo':ri:ng po.r agr=.ph: 

;IEvcn nO"7, the com,any is r..ot ~dvi:::ed 0'1 o.ny cleo.r 
sto.tc~cnt in the Co~issionts o,inion on just w~t theory 
or basis the Co~iss10n p~c~iscs its order reducing the 
compor~Ts rates. The opinion does not disclose whether 
the Co:mnission hcls t:ll~cn such action upon some theory tnz-t 
it might no~ undo 0. supposed ~isto.ke of t:.c Co~r~ssion 
its elf made in 1937 o.nd 1938 ':;hen it ~cl·::j.ttcd the co:::n.po.ny 
to inCrCQS0 its retes from 5 cents to 7 cents; impose a 
rate reduction merely as a pu.~is~ent to the company for 
fo.ilure to render a tr~nsportotion service of some higher 
sto.ndard; or cnd.eo.vors to fix jus':; and roasono:ole rotes 
for the tutu:,c.;: 

This oo:ervution ~e t~~r~ is gratuitous. Decision No. 

:36739 is scli'-cxpl:.n.:.tory ~nd st~tes the 'oasis on wr.ich the order 

reducing the ro.to from seven ccr.ts to six cc~ts rests. There is 

no finding o...~d no iTllplic~tion that we proceeded on c. theory intend

ing to lIundo a supposcCi ~ist.':\kc;1 ~o.dc in 1937 ~nd 1938 1 when the 

ra.tos were inc:'casod by stages fro~ five to sever. cants. T!"-.ose 

incre~sesl 0.:::: heretofore pointed out 1 we:'o spccif1c~11y design~tcd 

00 an emergency increcsc and tnc three dccisior~ in application No. 

21115 leave no doubt thct t110 ~t:. thoriz cd :::' .:~rcs .... Tcre experimcntal 

nnd subject to rcvisior. ~nd adjustment depending upon developing 

conditions ona. circur.st,~.ncos. Tho onc-cc!'lt rnt:o rcduc~.;ion made 

in the decision here u:l.dcr considorction ."To.S not 1r.lpoood ;'o.s 0. 

punisment to the CO::l.po.!'l'Y' to ..... f D."luro to render =. tr:.~sportc.tion 

s~rvice of ::;omc hiShc!' stc..r.dard:: but bcco.uso of chnr.,sod condition!: 

c.!'ld c1rcu.~st:'.nccs the Con=.issio!'l fir.ds tr...at D. rc.to in execs: of 

six CC!'lts is unreasonable ~~d excessive. The decision is specific 

tho.t the cnnractcr and quality of the 'service rendored ~'Y' the 

comp~ny doco not ju:::tity n r~tc r~shcr t~n six cents ~nd thct 
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with :uch rQtc the co~p~ny will OC able to c~rn a !~ir return on 

tho ro.t:e bOoS 0" provided ~ rco.sonc.bly ~d0q,U.o.tc c orvic c is furni3hcd 

~nd the nccczz~ry ~ount o~ available cq~ip~cnt is placed in 

oper.: t~.on. 

?cfc~cncc enould here OC ~~de to tho co~p~~yls apparent 

protect in its aro~cnt on t~c petition for rchco.ring o.6o.i~t the 

Cor.:niz:::iont s cor..zidero.t:!.o:l of F"..<:-..1bit !;o. 33. (6) Tl'l.?t exhibit is 

:roferred to in the tro.nscript ~ndcr the e.cs1snotion ::To be furnished 

1'ig'Jros on Po.~scl~ers c.ne. Car Eours:: nnd pertains to ~:!'..ibit No. 22" 

introduced by cO~pa."lyT s "ri tnes:: Kal".n" c:lti tlcd :1 A study to deter:n.ine 

the net inco:ne of ~he Company fo::' the first six mOl'lths of c",lend9.r 

yea.rs 1937" 1938 and 1939 if Do 5i fare ~;,ith i':roee transfer had 

been in effect.:: In Exhibit !~o. 22 the !'lu:n.bc:' of pa.ssengers for the 

(6) y~~ S~ith (tr. 354) said: 

:rNow" tl'lis !!".J).tter ot p:-ocedural due p:'oces3 of law also 
requires that t!lC testi.ilony, the e .... iCl.enc e" upon '''ir..ich the 
Co~ission acts be taken at the hea~ins so th~t the other 
party ~~y have an opportunity to co~trovert it and to 
cri ticiz e it. 

:tTr...is reco:,d is :nost C~:::-iOU3. The Co:r.missionT s decision 
discloses, a."ld a:r:'i~ati·Jely, t:'l:"!c 'chc Conu::.is:;ion used an 
~xhibit" 'Exr...ioit No. 33" tl".at was never '!llentioned at the 
hearinz, never :'I:a.de available to the other party.:r 

And further: 

iiThe COrn::Ussio:l's decision :3peal~s of a Commission' 3 
eXl".ibit No. 3:3. ! am readi:-.g fro::. the first p",se of the 
opinion: 'Our staff made its stttdies and investigation in 
part prio:::- to Jche hen:roin5 of ~,7a'S 10" and in part durins the 
course of the proceeding" ~nd int~oduced the res~lts in the 
fo~ of 18 cxr~bits.' ~he~ there is a footnote and it lists 
v~rio~s exhibits, including ~o. S3. Now, either tr~s opinion 
:nissto.tes thtlt upon i,:hich 1 t acted, 0::- I canl t read the 
opinion" because it se~s to :ne ver.r clear thzt the opinion 
sc.jC that Exhibit No. 33 'rm.s introduc ed 'by the Cotlnlissior." 
s':1d it ,\,'{as one of the result::: of the Cor::m..iss1on's studies 
and 1nvcsti3ation of the case.. No~" I would be very glad 
tlnd very much relieved if' ! find th."t the COru:".is·sion's 
~t~ff did not introduce an exr~b~t of t~~t kind. 

!lCmlTh~SS!ON'ER S:'.CESE: I tl1i:ll-:: that ~ituatlon with 
refe~ence to Exhibit 33 ic ve~ cle~rly set forth on 
pages 341 and following, ~~d it really sta:rots at page 
340 and then :,uns t~..rough to 342.;; 
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perioci.s covered had 'been esti:!lO.tod by Y;.:o. AaM but the nurn.b er of 

paosenc crs actually car~iod by the co~,any during the thl~ce pcriodz 

WgS not s hewn in th~ exhibit. !n tr..o ej:ru:lination of co:t.pcny':: 

witn'Z)ss Newton on September 15" 19-1:3" c::hibit 22 Wo.s under dis-

cus~ion :mel the question was asked. of ~r. Newton whether the :r:'cco:::od 

contDJ.ned the actu~l nu:o.ber of pc-ss engers carried and the actuc.l 

n~bcr of car hou:s oper~tcd by the co~,any in the tr:ee periods" 

as distinsuished t:'O:l the estitlated i'igi.:.l"OS il'l ex1"'.5.oi t 22. The 

company agreed trot those act\1.;;l ope:.. .. D/~1:l.S 1'1sures sr..o~.lld be i:l. the 

record and tl:.n.t theY\1Cre to be givO'lexhl.'bit n1l."'r..ocr :3~.(7) We sec 

no reason \7~ exr..i"oi t 33 sho:J.1d not l"...ove the CO:cl."'n.issionT s cOl':.s~dc:--

ction in this reco:::od. 

(7) Tr. 340" at seq.: 

aCO~:u\~ISSIOl\l"3R SACESE: F.~.VC we no? in the reco:,d the ac'~;;.o.l 
number of passe:'lgcrs that were cal":-ied on the t:arket St::oeot 
li~es in the tr~ee ,eriods t~t a~e sho,lrl on the last ~agc of 
that exhi~it" ~~cly" the first 6 monthS of 1937" first 6 
~ontr; of 1938 end the first 6 ~ontl~ of 1939" and thero also 
arc in addition" the actu~l n~~er of passengers that wore 
carried, the actual num~er o~ c~r r~u:-s that were ope:-utcd? 

::!:iR. huNTER: ~.~:o ho.ve cs to pe.coen:;ers and I thi:'lk as to 
csr hours. 

"CO~lMISSION};;R SACHS?: ~11 point is ~.n order to compare --
;'1'.8. hWT'.2R: Yes. 
:;COMi.S:SSIO~IE:l S ... ".CF..3E: -- the :.ct1.~a1 figure~ with those 

estimates. "~e cnn :na·.ro t:~t, ':";0 :3hould :-...ave those fisurcs. 
Th.ey" of courso, are =:.vc.i1ablc ~~n 'the records b~r monthS, 
tho first 6 l:.onths of 1937, '~he fir=t 6 months of 1938 o.nd 
the t~~st6 ~ontr~ ot 1939, both passengers ~~d csr bours? 

i1I:iR.CASSIDY: ?fray -:70 be excused just a :no:n.cnt'? 'i!0 a.re 
chocking. 

(;CO~~it~ISS!CNEP. S.~CESE: Cert:linly, ii.r. Bunter, you do not 
h::l.vc to 1001~ th:,.t up now" just so it may '00 understood, 'rrith 
the ~3reemcnt o:t ;111 .... Appell tln t that "v'lill 'Je considerod" 
tho.t :i..ni'onn~tion \",'i11 be cons:Lc401"OC. 'Cart ot t!lC reco;,."d. 

i'MR. CASSIDY: I wou.ld S1.l.: .•• scst" ritr. COll"'.missione:-" when 
thoso figures nrc cvailable, that they be put in as nn 
exhib1t with 0 n~bGr r0sc~vcd. 

TlCOl:!:::!ISSIO~i£?' S!.CF.SE: Vc'!7 well. 
:~t.ffi. C/.SSI:WY: So thc.t might o.ctuQJ.l:y . "oe in the record. .. 
"MR. APPEL: "qo ",'rill r..o.ve no o"oj ection to tha1:" to furnish-

ing you who:tovcr intorl'l'l~tion you dcsire on th~t line. 
;lcm~':n:SSION'E? SACE8Z: TlJz.t ini'on:nction" then., ',70uld J::c.ve 

the oxbi'b1 t ~;o. 33. ii 
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THE COi':ll~~ISSION ?..iI.S l~O~ ~CTED JoI.RoITR.n.RILY OR C ... PRICIOUSLY IN 
l'fr.l)UCING T:11 CO.'I1P~~Yf.S H,/.:.'LS FHO;,i S:i:.V1:.N CE.N'l'S 'l'U srx CEtd's 
J;.l~.0 !ir.S NO'.:.' JI.C~I~.D i .. I1\~o'u'i' ... ,Ny SUb:::"':"J .. l~'l'i •.• L :"VIJ)EI~CL 'l'b~T· ',:,'nE 
7-CEi~T rt~,.rl'E IS uNRL.30r~.h.i-:lLl::.. 

The petition for rehearino statc~: 

!tIn so far as tnt; CO:ru:liss10n !':lay r...ave 'Or(;'::1iscd 
1ts ord~r reducing rn~,s upon ~h~ ~heory that 
ra~~:: should b0 no ~ish~r ~~an th~ vnlue ~f the 
serv1ce render~d, the Co~~~s::ion hus acted without 
suosta.ntj.sl or any 6vidcnctl o«;forc 1 t 'by which the 
vnluo of the trnnsportution service b~ing rendered 
by tn.<- c02:lp~ny can be !!'lc~surc.d." 

.... J.h~ ... ~ "'11,:·_~ ... t10n ... ~ ~ l~n' .. ~o""'1d"·,4 .. ~n f'o.c't"·... ~hc ,,··t~·nt c·n"' ...... c .. c'l" "'n":' _.... '" _.... . _ _ ....... '" _ _ v.... ,,",........, ,,.. <.. ... .. .....;.1, 

quality of th~ co~po.ny's scrvic~ ut th~ time o~ the inve3~1eatio~ is 

re.fc!':,<::d to in d(;.c13101'1 rro .. 3~739 llnd findi::lSs art. r.".ad~. Th!;; rt:cord 

1s rtplett with t~st1cony on past and present s~rv1cQ conditions ond 

w1th cocp',j,:,stivt. sOJrvice statistics. Th,<..rc 1s nothi!'l';; unusual or 

diff1cult about ocrv1cG ~(;.~surcm~nts of str~ct ru1lw~y service. In 

th~ cas(; 'bClfore us :10 spt:culn t1 ve or theoretical ste.r.dard3 need b€. 
, 

ref~rrtd to. The r~cord cO:1tain~ th~ cocp~ny's ~ctual operating 

pcrfomancc for p.c.1st YOllrs ns rt.portcd 1!'l the cocpcm~i' s sworn Cln.."luo.l 

r~ports to ~~is Co~1ssion and in th~ ~ont~ly reports filed \~th u~. 

Such ?tr!ormnnce is shovm in the op~rRtins c7.,cns~s under th~ scvcr~l 

-9.ccounts, in tilt. numoer of cars 0?t..r8tt,c., in tht~ schedl.lcs and tht.:ir 

,(·,:'.for~nce, in th(.. 100.0 foctor stotlstics, '!.n the rointc.no!'lcc 

rt.cord=. of roadbed, ~r::.ck none. <.qu1p:ncnt, in th(.: d<-prcc:!.c.tion ~nd 

r{;n(;wul prac tic(.z, in the obst.::,vnnct. 0::: t:'lC com?nny' s ~'tVins obliSt".-

tl0:lS under its i'::'?:.chisc N,quir~c(;.nts, ~nd in otht:.r actual opcrCl.t-

1nc; ~::ld :;~.rvicc :,c.cords. Such c\·:!.dc!'lct: in this c~sc pc:'mits of 

r",ad~" and ~;xa.ct co:nparison of s(Jrv:l.c(. and opera tin,;; condi t10ns f.\ nd 

standa.rds Cl.S tht.j <..xisted when tho:. i'C11"~ \7S::; five Ct.::'lt~ snd under the. 

1nc!'t;ased .fa!'e:: ::;ub::;cy,u€.nt to 19~7 .. ar.d unc'~r the 7-c(;nt fare at this 

~im'. ~c find l~ss and sreatly inferior service in all respects 

under the 7-c<::nt faro RS co:npart,;c, wi tl: the serviCt;; ro-:ndcrc,d under 
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t:kt.. 5-cont fOo::'''. We fi~d th.9. ~ in co~p:lrison with t h<. 'C::' i'ornancc 

01' th<. Municipal R~il\'1B.Y the co:np:.J.ny' S s~rvict: is distir:.ctly 1n1'or-

1'nrc \':hl1t. tb;. charg~ for this co:-::.pnr:.:l's inferior ~QrVicc is forty 

pcr cent h1ghcr J at ocvcr:. c~nts. 

In its p~tition th~ comp~ny r~ftrs to th, sntisfRctory 

service; fu.rnished to Sal'1 Francisco':J 'i!or proeuct1on plnnts ar:.c! to 

th(;. Navy. I.l/e save consideration u~d recognition in our dcc!.:::ion to 

tnt;,; company'::; efforts in that resP6ct.(b) Conm:.andcr J~nk1ns,. who 

tt-;stif1t:d on the st.::'vice to 1inva,1 t:.eta'blishmcnts, a.l~o st!?t<.d that 

going and we lt~ ve the tiS to.ol.!. shr.(mt of scrv! c() to the SC!lc..rnl puolie 

"No co:-::.plF'c' nt cnn 0<:. ::-.n.d.;; In rt.Z:l:,d to the cO!:'l.?~n'Y' s 
scrv1O'o to c, .:ltn'b11shmt.nt:;; c!!rec tly ~t..rvln3 the. wa.r c.t't'o rt, 
SUCh ~ ~ sbipyards anC otn<-:' 'v';::~:' industries, and to :~rmy and 
Na\T~r conccnt~ation point=:;. .\ l<..tte:;r of cO::".::l£.ndat1on fl"'or=l. 
th~ O!flc~ of D~!cn3~ Trnn~porta~ion 1s 1~ cvldcncG. ~ie~t. 
CO:l'1."'luncer Jenkins, U.S.N.R., 2)o~(;stic T:,an~po:'tation·Oi'ficc.r, 
12th Naval District, (for~or tr~ns?ortntion l"'cs~nrch cn~inccr 
of thia Co~i:s~on) tGst1fi~c t~at th~ cor.pnny's service to 
~Iavr{l cstab11sh.-ncnts ha::; been :;:c:t:i.of:lctory o.,::c t.hR.t thi.;r(; hl1.3 
Ot;~n coopcrfltior. wi th Nnity hc.o.c!q,unrtcrs. He. stnt(:c, th~t the; 
No. vy' z trnn:Jpo~tu tio:1 ~~:"v!. e~ rl.-qui:'(":!:cnts v:111 oren. tl~t !.n-
cr~osc in th~ ncnr !utu::,~. 

"Vie v.ish to 'Ou.t Or' .. r<.;cord our conviction th~t all 
serv1ce requlrt;;~.;.nts ir! furthc:'o.ncc of the. V/$.r ~.tfort must 
hnv~ p::'1~~l"'Y considc::'~tion of this co~pnny, as of all other 
utilities undt,;r our jurizcJ.ction. "iith1n t!:f':' li!:11t5 of ou:' 
.:1.uthority WI,;. ~r<.. r.lo.k1n~, nr.d ohrtll contin1.:.€.. t., mo.k(; .. f;.vr..ry 
effort to cooper'l tt; w!. th the '/~:,my fi.nc !'!,l. vY :l!'ld .. lith the. 
appropr1~t~ f(;df;.rnl c.gcncics towards that end." 
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up to th~ other r.1.3t,;nc~t;S -:hr.tt !lsve jurisdiction over it." 

T!lC compcmy's ~11Gg~tions in its petition that "oy pickinG 

and C!loosing bits of cvid~ncc rcvo~lcd in the aomp~ny's records of 

c::xp,-nscs incurred fo:, th~ ~int€.no.ncc of its cquip!:lcnt :1.nc. tr~cko, 

the Co~ss10n purports to find proof thnt the cor.p~ny has been dcrc-

lict in its service duty" ~nd th~ t "nci tht.:' the d!!. tf.l. r~ft.rr~d to by 

the Comrnis310n 1n 1ts op1n10n nor thE. t,otil:.ony of th(. witness with 

resptlct thereto ju:::tifics the COr.!:lis:;lon':: conclusion" nrc nltoscther 

~~warrantcd nnd th~ r~cord 1s conclusive th~t th~ compnny has b~~n 

and now 18 derelict 1n its s~rvic& duty. 

The p~t1tion refers to Section 13 of th~ P~blic Uti11t1~s 

.~c~ (9) ~nd nllc3es tbf.l. t Wt;, h~ vc :1C tt~d wi thout substantin,l or nny 

ev!.denct:i upon facts (,; $sent1ol to ~\ccc!'t(;.d st[.md~1.rds of the ro. tc-

m:'lking process. Tht:: r~cord in this C"ISt; 1s conclusivG, 'lnd our 

dc;c1s10n, Wt: think, sets forth. in su.f'f1cit,;nt d~tr.il th.,q,t the service, 

the:. equipment FI.nd tr .. <.. f~c 11i t1 <.: S 0 f the cor:.p~nj" I".!:"C. not conduci 'Ire 

to the promotion of thu safety, hcr.U. th, co:nfort I)nd conven1ence of 

its pr.Ltrons" cl'Ill'loy(;(.s !1nd t.~(. publiC, ~nd .';.re not ndcqulltc, cff1-

c1ent, just nnd :,cll~ono.blt.. Thi:l ho.s bCGn t:"uc for ~ number of Yl.:.t.rs 

(9) Section 13 Of tho PubliC Utilit1\.3 .• ctre;tI..d.o: 
"(fl) ;~ll chnrg(..s Mdc, de:"l~:-:.d"d or rcct;1 vt:d by o.ny public 

U.t111ty, or by 11ny t\':o or mor" public ut11iti(,.s, for l21:-:'y pro
duct or cOl:lrl'lodi ty furnished or to bt furnished or CLny sC:'vicc 
rt:nderbd or to be r~r.dertd shall be just und r~r.son~blc. Every 
u.~just or 'u.~ronsonubl~ ch~rg, ~dC, demunded or r<:c~ivcd for such 
produc t or corn=odi ty or s crvice 1. S !ll:;r(;by ?l"ohibi ted ~nd dcclar<-.d 
unlaWful. ' . 

"(b) Ev-.;ry public utility Sh'lll furnish, provide nne t'la1ntain 
such s~rvice, 1nst~~cnto11t1cs, cquipm~nt nnd facilities ns shall 
promoto ~c snfcty, health, eomfort ~nd conv~ni~ncc of its ?nt~ons, 
employc~s Md th(,. public, ~nd Il$ shrtll be in all respects adec;.u!).t~, 
eff1cit:nt, just ~nd r~~son~blc. ' 

II (c) .:~ll rul~s Drl d rcsulations :::'11c b~· ~ public utili ty nf
fecting or pc.rt,fl1ning to 1 ts ch"r g(;S or o'-rvicc to the pub11c 
~l"..o.ll be just Md r<.;l.lsonC\bll:.. II . 
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past, and remains true at th~ presont time. In this connection the 

petition all~gcs th~t no study was prestnt~d to indicate the prob

a~lc tin~ncial results of the comp~~yts operntion tor the year 1943, 

or for any t1cc in the tutur~. The pctition~ ~nd compnny co~s~l's 

argument e.s well, dwell Rt ltmgth upon the o.llcgtlt1on that the 

Commiss1on madu 1ts own assumptions ot the traff1c, therevcnuc, 

th~ txp~nse~ ~nd net ~~turn ror 194;1 ~nd for the future, on the 

vAr10us rates of fare; viz, fiv~ cents, 3ix cents and seven cents. 

The companyts position ~s to whnt tht Commi3s1on mny do with the 

r~eord b~tor~ it in tho eXerciso o~ its discretion ~nd judgm~nt was 

stQt~d by counsel in his nr~~nt (tr. 40; ~t ~eq). The CO~1s81on, 

according to coun3~1, can ~ke arith~etic~l computat1ons, but 1t 

c~nnot reach u d~duct1on or concl~s1or. thct earnings or tr~ffic or 

~xpc:nses tor tht.. tnt1rtl yea.r w111 'be proportiono.te or disproport1on

ate to the expf.:.r1t:.ncc of E\ 8u'ost~ntio..l !,ort1on of such yeo.r, or will 

00 grea.ter or s::l~llcr thOon in the prccedin5 ycnr, even though there 

be eV1dence of de.fini te trends ane extended Ilctunl experience. ~'c 

cnnnot accept th~ company's 11~1t~~ion3 thus set upon the fUnctions 

and duties of ttl' Commission in ~ proc~~ding or this nnture. In 

our consideration of testimony w(,;. ~r( not eon!1n~d to the opero.t1on 

of ~n a.dding or computing machine, nor does the law er cocmon sense 

pr~vent our exercise of r6ssonable jud~ent on the basis ~f an 

entire and voluminous record. In r~tc cases, particularly wh~n the 

proe~ed1ng is held open for further study 3nd netion, tne Comm1ssion 

has on n~~erous occasions in the past established tentnt1vc rates 

subject to readJustmen'~ as the results or experience 'OA1 requ1re. 

Th1s practice WOoS followed in the 1937 und 19;8 rnte applico.tions of 

this comp:'Iny, when 8tlvero.l 1nter1m rc. tcs were ordered Rod put into 

efteet .. although the compnny hnd :lsked for different fares., and 

-14-



tl',sti:':'1ony Me n,~'t be~;r. introduced 0:; tb. s,cc!..t'ic farl;.s o:-dcr<.;d by 

This ~oint c~~c bc!o~c th~ Unit~1 Stotcz Su?rc~c C?urt 

~ n C.J.~ ..... r',' I...... Fi "" ....... y. ~< .... ' c:.1 ,.,., ,.0,.., .... ", "1" ,,·· ... ·r '1.", ... •• , . ..-, ~ '"'" ~_ J. ,)L: v .ti • .lt"l,-l. ,... '.,.4.,." :.: ........ !oJ ~ .Public S"~rvic{j COMl"li soion 

c~s(;; involvo:.:d the. vnlidi ty ~f rm o~c.t.r· ':l;:' tht:.. ?(.nn3:rlv~ni'l COr.".r.lie-

o~de:-, in purt, p:-csc~ibcd "(1) ~ rot\.. of 8 cents c~sh toll for 

Th{. order £t1so pro"Jid("d, IITh!'lt s~)1~ Comp~-\n;r fil" v;1tb. this COr.'..r..is-

the numbc:- of v~h1c1c;o p~s:ino ov~r its brids~ in ~uch clas: of 

truffic os contnincd in its tn~iff." On~ of thf b~s~s upon wh1ch 

forcc~st into the ;;'uturc -:i.nst th(. t:-~ff'1C ';J~S ,so1nS to be; ~t...."c. thf1t 

t:;st1matc. Upon tbJlt :-r::;,.ttc.~ Mr. Chicf Justice F.1:.gh(;;s zaid at po.se 

24.1: 

n~hc. final n.ttnck is on the for~ ,,.f tht:.. Cor:~.1=s1on's 
order. The OO:':1..":1i :lsi on fixed t:~~ a"':'lount of the o.ntl".llll 
groo3 r~ve~ue and then ~rczc~ioed a tentative schedule 
of rates. .·.I'>ocllant $11·,':: t:lr.l.'t ::.t is ooviC'tu::: t!l::lt no 
ont c~n t.:;ll i:'1. &dv~ce 1"10''': ~p..n~" vehie163 ;:)1' dif:'r-rent 
ta.!'i1'f' clt\zsific::l.t!.o!'l3 ·;1.il '00.:::3 over th6 b~id~e ir~ 
Lear and \';hat annu~l ,;rozs rf;Venu.e will be. o~oduccd 'b;: 
£;, given se!'lt:;d~lt 0:' r.",t(.s. Et:.!:. f.l.S the preSC!'ibed rates 
Rre exoresslv 8t~tGd to be t€ntativ~r th~r~ is no 
n;rou:i.d for ~s:::urr.1n5 that t:1C:. COr.:::ltss1on ...-:111 r(!,1€.ct an 
aO'.jlica tion to :'.'lakc such cho.n;t..s ~n the ~ched.l.lt~ as 
~x'Ocr1cnco ~~~ show to be n~ces~~~v in orner to ~~oct:.c~ 
the sti'Oulu tt,'d r~v\;;nuc. Tho"rt,;:Ls nothing in the order 
wr.ich r~qu1r~s that the t~:::t p~riod s~uld 'be n y~Qr 
or o...'"'lY definitt:. t1~t.. Fro:::1 tnt. ststt;Iilt,mts at th~ bar 
it apPQare tr.at n.p!'ti11Rnt has not:')ut the tentat1ve 
:Jchcdulc in e!'i'(;ct and ha=: made no application to the 
Cor.J::'lissior. for a chan,se in the 3chcdu..l<:. If' th~ a110\,;
ance of gross revenue is adoqu~te, as it ha~ been fo~~d 
to 'be, tht.rf; is no basis f',r co:;:plo.int bccsu:e of 0. 



schedule of r~tes .... b..:.i.ch on ap,lication !r.uy be 
o.pprop:'iate1y r'lo~ifiec..1t (E:::phasis supplitld). 

The allegation that opersti:lS o.:'lC financle.l results wc:'(; 

in evic:ence only up to and 1nclud!.:13 the !'!'lo!'lth 0: ilarc:"l 194.; is in.-

cor:-ect. Tne et:tpulation e:lte:'ec. into 0::1 the f!.:-st Ca.:,r 0:: the hear-

opcratin.~ reports "from 193b to dattii." (tr. 19, 20). Incorrect also 

en3ineer did not testify to the fi::1ancial effect of the 193b :'atc in

cr~asf;s" ';i;hE; rt::cord on thA.t point l:-l tl'le tra:locript, pagt:s 17 and 

10, 1s u~ follows: 

"CO~.:111IS~IOi~Ll-< SAChSE.: :~J.!". :-:unter, ·::~!.1E; you are bo.ck on 
Cl.3ain nov! I \vo.1l1d like to ask jO\l one 0:" two qU~$t10ns. Takins 
sheet 1 of this cy.hibit a.nd also at tll(;;; sa~(: tiI:1e .. if you .can., 
look at :ia.~e b. Is :;1:" concl~sion correct t!'.J'.tt, &..ft~r th~ fare 
increCl.se 1n 19;'7 to the Ms.:-ket Street RGt1lwa7;r the net rtlvenut: 
0:- operatin3 inco!:'le .. notw1thstandin~ tnt. :::'are1ncl"ta.se, dis
&.pp~8.rs complt: t<;;l:r for th(; yt;;El.r 19301 

"A. Tnat is correct. 
11~. In otht.:::' \,:oro.s, befor~ tht; fare increa.se in 1937 the 

operating incom~ of the Company was )305,377; in 19~b after the 
fare incr~ase, th~r~ WCl.S no operatin3 i::1COMt, but a deficit of 
.. I 0 ":13' t) A .,." t 1 ..... ... tfl'" ,.~ 4-. • J. .. la s co. rl.;;C .. . 

"Q.. Th,.;n in the s'lcccedin:; years, 1939, 19~O, and 19~~1 the 
Co=pany nove:- r~cov~red tro~ th~se f~r~ ~!'lcrc~scs to even the 
lowest inco::!6, tht:. lowest operatin-:; inco:::.~, which ':a.s in 1937; 
in no yt.:ar aft(:;:' th(,' :.'0.:::'(:) incr~as(. di:l t~l~ o p.t;; l"o. tin3 inco~e reach 
f.l.3ain the operatin3 i!'lco!!lt: prior to t11.l"", 1':lr·~ i!'lcrt".aoc, VIi th the 
c:.xception of tht:: "ji:.:k:- 19~? 

IIA. ThfJ. t 1: co:-:-ect. 
"Q.. In oth€;r words, ~rn I correct in .conclud!.n~ tha t the loss 

in passtlnsers, in fa:-e passenc3e!"s, vias so oreCl.t up to 19:.2 thR. t the 
far~ increase was not ~ble to ov~rco~~ th~ loss in th~se ~nssens~rs? 

tlA. Th~t 1s t!lt: way the r6s\::.lt: tu!'nec. out. 
II.") And ",.('0 cO·' .... 5e' .~ n .. 91 ~ ... ",~ ... b·'~ n·"" n •.. ",.. ....... 'ar that '<,. ~ 1 ~4 \fWro I _. ... _+-'-, "'.;'",,'t l.iI \.I.,. 0 "" tI~U. .,' v I • . 

s1tuation ch~n~cd? 
"A. CO:-:::'r;.ct." 

~Qr. Runter also testified t~ the "high riding habit!! ~n::l th~ 

"a.ver"s" s'nort '-.c'ul, II ... ~a.c~ .. ors "'l'n.'~ c' ..... "''''k''' ~!J"" ~"""c1 "'co an outs"c'n"'~" n-.... ... L;~ ".,..... 'w ............ ..... ......... .. ..< .... "" ..... 0 

str~etcar riding co~~~~1ty. Th~se !uctors assur~ ~ sr~ater voluce of 

busine::ls and rdV(;mUe if tnt:; ra te is rtiduced. 

Th~ Co~~is~1on hr~s bas~d its conclusions on tht o?erating 

and fina.nci~l rt;sults of th~ fart:,. 1ncreases and not on tlc:re th(;:ory. 

The record. ahows tht,,; co:npany's acturll t;xpcrif..~cf... and Wf. ca.n see no 

rea.son why .... ·e should substi tutt: ~e;.rt; theory when we n:1, vc bcd'ore ':.l.3 
-If.-
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the uncont~a~ictcc facts •. 

DECIS!m~ ~;O. "~7?;g DOES NOT CO:-"F!SCA'!'E 
TEE CO~·~?ANyl S ?RotsER:-y. 

The co~?any nlleges in the petition for reh~aring that the 

$U::l of $7.,.950.,000 doe~ not represent the .fs.::'r value of the company's 

o~~&tive property and cannot ·oe useCl for :'Bte-mo.k1ng pU::-PO!'lcs. 

Also., th~t 0. 6-ccnt ~a:,c 'l::!.ll not produce 0. net operating inco:'1e 01" 

about $500 1000" or O",rox1:::n'cely six per cent on the 00 se figure of 

$;,950.,000 as fo~~d by the Co~~1$s1on •. 

We de~ire to discuss both alle,,!ations in ~ome deta1l. The 

:::ethod~ of dcter:n1nins a law,f'ul t..."'lc. fair rp.te be.se by a regulating 

co~~iss1on L"'l c~ses ot this nature h&~ ropeateely beon defined by the 

Unitod States Supre:ne Cou:'t, ane. the principles we r.rust follow to 

find fair value for rate-making pu:,poses nrc not obscure.. The rule 

we hs.vc applied in the decision in this }:Iroceeding was laid down by 

the United Stetes Supreme Court in ~os P~ge1es Gas & Electric 

Cor'Ooration v •. '?3i1roac. CO~i5s1on of the State of California 

(289 u.s •. 287). Mr. Ch1ef Ju~tlce Rughes delivered the op1nion ot the 

court and 50.1d at Po·se -:;05: 

lIA5 the prope:'t7 rel':'lains in the ownership of the CO::'1-
pla1nant, the question 1s whether ~he cO::'1plainant hae been 
de,rlved of a fnir return for the sorvice r~ndered to the 
public in the use o~ the property. This Court has ~epeatedly 
held that the ba~is of calculat10n is the fair value of the
property, that is., that whnt the co~p1alnant 1$ ent1tled to 
d~~nnd, in order thnt it m~; h3ve 'jU$t cOl':'lpensatlon,' 1s 
to. fair return upon the re~sonnblc value of the property at 
the t1~~ it i~ being u:ed for the public.' (Pootnote citing 
c~sos) In cctor~1n1n~ ~h~t bas1~, tho criteria at hand for 
asc~rtnln1nc: ~arket value or whet is ceiled cxchan e vD.lue 
ar~ not co~~on 7 cva11~ o. The nrenerty is not ordlnnrl 7 
the subject of barter 9n~ SAle pnd, when rates themselves 
are in d1znute, ccrnln~s nroduccc b~ ratc~ do not aff~rd e 
stc.ndnrd for decision. ?he vlllue of the 'Oro ertv or rB.tc 
ase, ~ust ~ otc~~ir.cd un~er th~sc inesca~a e li~itat1o~e •. 

~~d mindful of its distinctive function in tho enforcoment 
of constitu~ional rights, the Court ha: refused to be boun~ 
by tt..~y arti!'icic 1 rule or tor:::::ula \\"hich chAnged conditions 
~isht upset. We hRve said tent the judicial Rscertn1n~cnt 
of vn1u~ !'or the purpose of dcc1c!1nS whether r("tes ~re 
conf1sco. tory "i~ not a. :::0 tter of for::rull:l s, 'out there l:.'l.1~t be 
Cl. rc~sont:\ble juc.gI:lent ht'.v1n~ its 'o~sis in I.l proper consider
ation of 011 rolcvcnt focts'." - Citing c&se~ - (Emphasis 
supplied) 
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the cubject of oertel" ~nd wns o~fe~ed for sale, and its ~arket vol~e, 

o~ 'tih~t 1s ct'.lled exchange ·I.r~.lue, :!os available. The D.:ee!"tsin:~nt 

o~ the present mal"~:et or exc!'lElnge vplue a.ppears to ha\ye oeen 

e:cceptionally co:npetent a:-:.c. o.'.:thoritative. It was not bllsed on 

~Qnasement and directors after extended ~tudies and negotiat10ns. 

The offer twice made, to sell all tho operntive ?rope~ty at the pr1c~ 

of $7,950,000 was ~ode, we ~ust ascu~e, in good faith since it WQS 

off1eio.l1y sub~itted to t~e City ~nd Count,. of SCI.n Franc1sco. (10) 

(10) The ~1nutes or the co~pRnr'S directors' meetins of 
Sc,tc~ber 24, 1~2, as sho~n in-the trnnscr~pt (p. 102) 
read in pn~t nc follows: 

"Sale of the o~rative properties of !l!arke t Street Ro.il
Wll~f Co:r.jlany to the City and Co'..:.nty of Sfl.n Frane 1$eo. The 
P:::-csidcnt o.dv1sed the 30erc. that !lC has agreed with the i!:D..Yo:' 
nne. other Ci~j Offi~iD.ls, a~ ':Jell OS the Eoard of Superviso~~, 
to soll the opo:'llti.'"lC ~:"opertie~ of the M~rke t Strc~t Railway 
Co~~~ny to the City nne County of ~~n Francisco for the sum 
of ~7,950,OOO c~sh, and thnt a ch~rter s~end~cnt for the 
pur~occ of :'Ai!ling su.ch sur:: by t='. rO'lcnuc bond issuo would be 
sub~ittod to the qualified elccto~c of th~ City end County of 
San Fl"cnc.isc.o at the n".;lxt s~nor'ol I9lcctio::l on NoV'c::lbcr ~, 1942. 
The ?residont stated further that t~c price :ontioncd had been 
D..gr~cd u'o~ after lcn~thy nesotictions extcndine over a period 
of about two ycr.rs and i~ t!l£l best ,rice obtF.1nQblc from the 
C1ty t'I.nd County of S~n Fr~l!'lciscO for the oper~tivc properties 
of the Co~pc1.ny. 

tI~Nhereupon, on =:.otion of Director Scott, duly seconded 
'07 Director :'ilicn'tho.l, the followi!l~ ~osolut1on wns adopted: 

lI~esolvod, that the actions of the Pros1dent 1n negotic.tlng 
the sale of end osrec1ns to cell the operative properties of 
the Mc.rkct Street Rnilv:e.:i Co:npo.ny to the City and County of 
S~n F~nr.ci$c.o for the SU::l of $7,950,000 cash bo, c.ne. the SC::lO 
hereby nrc, r~tif1e~, npp~oved ~nd confir~od; anc. it is 

IIFrETE::R ?-SSOtVED .. t!'lC\t the Off1cers of the !~~rkct Stroet 
Rn.il·!1~7 CO!:1P~·~Y be ane. th~y arc hereby nuthorizcc. ~.nd dir':::ctcd 
to pcri'ol"~ nll :'lccesco.rr ~nd prop~r nets in order to ccrr:T out 
c.nd. complete the s:.le of the oporotiv~ properties of the Mc.rkClt 
Street Rci1w.c.y Co=pany to the City f\nd County of Snn F:'ancisco 
for the su.."!'l of $7,950 ,000 co.~h. II 

-18-



ED - Cnoc h680 - ~. l~ 

e 

A.." election v:n!3 held, a~ csreec1 between the City nnd 

the Co~,ony, end the proposition to purcha~e the prope~ty at the 

,rice ncmed failed to receive the re~ui~ed vote. That outcome, 

mc.rl-:ot VD.lUC of its O·,'rt". property. The deduction m1eht be drnvm 

thE!. t the p:-ice W8 ~ hitjher tl:"'..on the :1t\ j or:tty of the voters were 

willing to ;?ay. 

In his orgu::ent on the value of the com,nny's property, 

rt". S::'I1 th poln ts to the " stCl':jl1oh~C!!'ule that e. uti 11 ty v3.1ull tion 

in a rate case ca!'l!'lot be basec11.lpon t!1'~ c~pit(\.lization of eR:'nings, 

and he impliee tl'-.2. t the $7,950 ,000 ~1.sure v:a~ reached by tM t rneth,:>o.. 

record to indicate or suggest such & basis of 

valuation. 7hc m1nut~s of the dir~ctors' ~eet1ng, referred to above, 

clearly shoYf how the market value was reached! lTThe President stRted 
~ur:her thAt the prico montionod h~d ~een agreod ~pon a~tcr lengt~y 

n~gotintion9 extending OVGr a perioc of ~bout tw~ years and is th~ 

oost price ootei~aole f~o~ the City ~~d County of Sar. Francisco for 

the oporot1vo l':,oport1o~ o~ tho CO::'lP~.!'l7." The Board or Director!!, a~ 

has boon S!1own , confir~od the jue~cnt ane conclusion of tho company's 

president. 

The petition for !'~heer1~Z purport~ to reveal tho etops 

oy whic!1 we a.rr!. 'Jce at the concl 'Usion thE'. t six cents 1s 0 res.s onRblc 

fare.. Tho recital of these :ll~c13~d step~ c'::1o-:;nts to 0. cO!:'lpletc 1::15-

sta tCr.lcnt of t~e plnin lanS..l~ce of our dee :T.s1on And the co:nputa.t1ons 

cosed upon such ~!s~tc:c~cnts m'Ust necessar1ly Ieee to nltoscth~r 

erroneous r~nc. l:l.bsurd r.'l.z.cricnl results. S'..lch faloe results, in 

c.ollsr~ of revenue I cxp~n~c ".ne. not o,c!'~ting :-cvenue I are !!!lown in 

the petition ~nd in ~reatcr detail in R 3arics of four tcblcs 

:::uOr:l.1ttcci by cou!'lscl to the CO:l.":lisston 1:'.1. the course of his crgu:::1cnt.: 
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The CO:::9~.n:r· s n::!.sleac.1nc cor::P'..ltl:l.t!.ons o.re o:;ten~ ibly be.sed on the 

!' indings c onto. ined in our decie 5.on .. "/hen a~ 0. ::latter of rElct the 

pl~in lAn~nge of that decision clearly substnntio.te~ our conclusion 

that a 6-cent fDre, w:it!1 rensonllbly efficient operntion a:1d ~erv1ce, 

w1ll ~eet all operct~n3 expensec ~nd in addition produce a return 

of np~ro~1cot~ly 6 per cent on the base r1eure or $7,950,000. 

(on pago 7 or the petition) refer$ to 

t~e 0,e:N~·~1nf.:' :-e:ult:3 for 1942) apparently taken frotl the table on 

paee 24 of our decision. ~~ere is :10 dispute as to the correctness 

o~ the figures for thDt ye a:::- I !.r.cl uc.1ne the net return figure of 

co=,anyt s ovm 1942 inco=e ~tate=ent furnishee the Co~i$~1on in the 

regular sworn a.nnual report. The petition t~en continues wi th the 

followine nlle3~tion: 

liThe Co~ission concedes t'hat ~250,.000 !:lore should hnve been 
ch~rged for ~epreci&tion .. r~~ucino the actual net revenue to 
$819.914. From thi~ return the Company hsd to meet the interest 
and sinking tund rc~uire~c~t3 o~ it~ bonds, cs the Comc1ssion 
prev10u~ly had authorize~ 1t to co when approving its bond 
cove:l~ntsl anc. hRC. to !!loot A.ls~ interest and retirement obliga
tions on itsur.funded debts that me.. accU!nulatee.. from operating 
lo~ses ~u~ins earlier ~cEl.rs.n 

This o.llo;o.t10n is incorrect. Th~ deproc1ation practices of the co:::-

p~ny orc in eVidence in this record in great detail. Con~ecut1vely 

for oight years prior to and including 1942 the company volu:1tari1y 

ch~.rged $500,000 o.nnuc.lly to depr~c1c.tion nnd each year's :let inco:nc 

is stated on that basis. There ie :l0 reason why the cocp~ny's 

deprec1ation accou:lti:l2 should be cho.nged by uo for the yecr 1942 any 

:!lore tho.:l for o.ny othor yegr. The fact thRt t!'l!'l cO!llpany paid its 

1ntorest ~nd 5~nking fund chsrgee in part out of its depreci~t10n 

reserve, 1nstead of making neees~ary rcpl~cements of depreciAted 

equ1p~cnt, 1~ not relevant st this point_ 

.. 20-



~:'ext" t!ie p~tit:!.on co::pls,in's o~ our estitlSte on the re~1Jltz 

of oper~tions fo~ the yea~ 19u~ ~~de~ the 7-oent fa~e, with reference 

to t~D,ffic, revenue, e=~penses, and net return. T'.ce coc~la1nt is that 

\Ve considered the Rctl:al operfl.t1n~ figures for eight :nonths of the 

~teA.r :;:.nd tho. t we ~\de as~u!:1ptions for the rer:a inir-b four :ont.."J.s. On 

thc.t accour.t our conclusio!'l that with the 7-cent fare continued 1n 

cf'i'cct and w!th the quantities of sorvice cO!'lt1!'lu1!'l.; ~.:r..d the number 

ot car~ operatine as theretofore, the gross revenue for the full year 

19L:.'i ".vould be $8".700,000, the e:Qonse~ ~7/940,ooo and the net return 

$760,000, nncl the rate of rctu:-n 9-,6 per cent is alleged to be 

erroneous and contrary to due proces~.. We hE'.ve stated above the 

baSis of our conc1u.::ions. It would be ve~y si::lp1e to :lcet' the te:t 

of tair:r..ess. sugeested by cocpo.ny counsel in his srgu:::ent on re

hear1ng(llJ if our 194~ estL~tes were checked against the actual 

opcratin: ,erfor:lance nccordins to the company's ovrn records and filed 

with this Coc.-n1ss1on under our or;.e:' in this continuing rato 

proceeding.. Counsel :::-cfus ed~ howe\"'or I to st1!,>ulf'.te to such a ch~ck 

and in oreer to ~voic. o. pos~1b1e tech.~ical p1 tfall in the lew on 

o,rlci.ence we will not argue thin ,oint.: V-le £I.re conf1dent the COl:l

m1::s1on kept v:1th1n the lit::i~$ of its discretionary jU~g::lent in con

cludL~g that the re~a1ning ~onths o~ 19~~, w1th no change of f&re snd 

no ::a ter 10.1 ch2ngo in scrv~c e, woule follow the est~b1ishec. trend as 

evidenced 1n the ~ecord. 

The petition next purports to show tho "as~umpt1on31t mnde 

by u~ as to the result: ~ of the opern tion for the yetlr 194;; "nnd 

?resu::lably for the future, It under a 5-ce::;.t fare. The pet1 tion 

sa~·s flIt is found tho. t such $. fsre '/louIe. produce a net loss of 

$1,15'5,000 per yc&r.~1 The pet1tion ignores the qualif1ed and &.11-

importo~t l&nSJago in our decision "without any allowance wha.tever 

(11) Mr. S~!.th s0.1d (tr •. ~46): ItNow I this' ::attor of procedural 
due proccs:;: of law is A. ·,er,,;! ~implc mo. ttor. Lowj"e~s often use" 
thou&~1 m~ny co~p11catc1 wo:::"d~ to exnress si;.p1o things. wr.~at 
VIC ::lean is !'n1~ ;>1:).7." • 
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tor i:l.c!'o::lscc. tr:J.i'f'ic. ilO.3 ) The net los~ of.' $1,153,,0.00 pcr yco.l", 

obVio'.lsly a ::lore !n.~thC:::l.:.tic I'll c clculc.tion o.nd :--cached "oy applyi:-..g 

a 5-cent taro to tho idontic:.l n'\.U'n.'bcr of 7-cent f~rc pc.ssc:lScrs, 

i.o.~ c. reduction of.' ty:c c.:::r.ts fo!' cac:: ot tho 7-oent i'c.re po.sscn-

gers. On tl"J.s b:.sis the petition conclud.~o: i:?cnco .. b,:lving found 

thr..t the not profit of ~~760"OOO c;:pcc'ticl .::.t 0. seven-cent i'a!'c ';":ould 

be converted into c'. net loso of )1,153,000 if.' 0- i'ive-cent fore were 

in effect, t'ho Su::l of these fiS'U:C'cs" or ::~l,~l:3~OOO" is tho cmount 

of the expected roduction in gross rO·Jc""lue.:: The Com.tlission,., it 

must 'bo clcc.r" mo.dc no such c.sstl."':lptions o!ld rco.checl no sueh eon-

elusions. 

ThG peti'cion, conti!luins on its erroneous baSis" thon 

presumos to c.~plo.in :'The last :ltcp toJ..ccn by the Commission ct: to 

the effect of the application of 0. six-cent fare.:r Dcei::Jion No. 

il?TC expect tho oompany to: mako ovory reasonable effort 
to 1mp~ovc thcp~osent un~Qtisf~ctory ~nd 1ncdc~uctc serVlce 
o.nd to put ell o.vo.ilo.'bl~ equiptlcnt i.,,,,to oporo.tion. '·r1'th ~ 
~ix-ccnt i' c.r~ it 1s ou~ e:::~ cct:ltion" bets cd on the ev:Ldoncc 
c.v:li1Elblc f:'om 'cnc record end fro:n the company's Po.st and 
~rcscnt experience, that :m ::.n.."luo.l revenue of o.pproAim~tcly 
~t8"SOO"OOO will'be produced. O,cro.ting cx~onscs" inoluding 

(12) The dccision~ po.se 31" rco.do DS follo~s: 

iiThc fixing of Co fi·J'0-cC~t fa:'c on 0. t<::clve l'!onth.s' "oasis" 
,,',1.thout :lny c.11o':"ro.r..ce \':hetcvezo foX' 1nol~cc.scd t:'~i'ic" c..."ld includ
~nz l..."l OPCiE\1;~ns cx,ens os 3500" 000 for o.ep:'ccl.a"tl.on" would result 
in 0. deficit of c.oout (~l"lS::5"OOO. On the bcsis of the roeo!'d 'chc 
1ndicctionc arc t~t ~ith a t1vc-cont f.'crc 0. 25% to 30% inc~o:lsc 
in traffic would be ~c~ui:'Gd to produce ~." incomc" otter c.llow1ng 
for incj;'co.scd opcro.ti~ costs, to :cet ell expenses" including 
d,?'!'CCio.tion :,nd t:.xcs" :::.nd leO-ve tile compa.~ vii t'):). o.ppr·ox1m:.-ccly 
5,(' rotu.rn on ·cho. :.,;7,950,,000 bOose i'igu:-c. Such 0. :-csult~ ,:r1th ef-
ficient r.~n~gc~cnt and tho propo!' usc of ~ll ~v~i1~b1c c~uipment 
~nd plant, might :,c~sonably be brought a~out. ~~~ inc~c~~ed usc 
by tho public of 'e11 ~~=~ tr~~sportction ·facilities must dcfi~itcly 
be expected in Snn Franciceo, not only bcco.usc ot further reduction 
in the gaso~i:l.c o.llo\':o..."'lcO end the dcc1inir...g n'l.1.":.bcr of o.utomobilcs" 
but :.130 in vici:; of the co:-ta1n i:lcrc=.se of direct and indirect 
war o.ct;ivi·cics in tl"..1.:; c.rea.:· (E:npha.sis 3up,1:tcd). 
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tDXe:l and .,~750,,000 tor' dep::-eciation, '710 estimate, will ar.:.ount 
to s.bo'J.t :,;;8,,000,000, leavi::-.g a net oper~ting income of about 
$500,000, corresponding to an app::-oxi~ate rate of ~etu~~ of 
6~ on t~e base fig..J.re 'of ::~7,9S0,OOO. Suer. a return 'tlou1d be 
more than ade'c;.uatc under existing cor..di tions.;1 

The company in its petition, bo7,~ver, co~es to a different con-

elusion. It says i:If a redt~ctio.!:. or 2 ce~ts in the CO:'.1po.n,.fs 

eXistinG sevcn-ct;:nt rare "io~~ld resul'c in a ~ross :::-evenue decrease 

of )1,913 , 000, ~s the CO~~;J.:::sion eoti:::l.atc:, lot is eVident tba'c a 

reduction of O:lC cent '.~~ov..ld o,erste 'co red~'_ee gross j,"'cvcnue by 

:Cully one r ... 11! t:-..ct c.!;.ount, i'o:::- tl:.ere co~ld not be So greater 

stimulation of traff'ic at &. si::-cent :!'~re tho.n s/.; a five-cent fare.;;-

Above it '7.;o.s sho'''ln thst in its a11e5&tion of v:h.a..t the f:.. ve-c ent 

fsre ','70 1J.1d accomplish, the Co::,~:~ssionr.$ q.ualit'ying la."'lguage as to 

'f!r...at a resson:z..b1c :llc::-cas e in t~"o.ftic V7oulc! do had been entirely 

:",3:'lored by the COl:l?a.."lY and no allo'::.lnce ':'Tl-.atove:- foj,"' incl"eased 

traffic ",.'as ~ade i:1 the co:nJ!t.r~r s est5.r::.ate of ';1,913,,000 reduction 

in Z%~S~ revenue. In its e3ti~ote tor the 6-cent fsre" and coming 

to the c0:1c1 .... ';.sion that e deficit of at least '~56,,500 would be 

suffered" the petition reasons that ;itl"lerc could not be a greater 

Eaving ~ade: no allo~:ora.nc e fo:::- eny stil::ul~tion of tr~ffic at $. 5-cenol; 

fCl"e, the cO::lpa~ fo11o'l~ the s~c erroneous a~::l'umption as to the 

6-ccnt fare .. 

A caouo.1 ins~cctlon of deCision No. 36739 sr~ws that the 

COlrJ:lission co::.c1ttded 'r.:.:ch tne 6-cent i'aI'e unde:o reasonably satis-

tceto~ and ade~uato serVice, ~n~ with the operation of ade~uate 

o.voilo.ble eq.tupme!'lt, the next 12-!'i~onthsJ ~::muc1 3:'03S revenue vlOuld 

oe :.18"500,,.000 as eompa.::-ed'i.rite. the 1£43 ::,cvenue under the ?'-cent 

fare of -,:.s,700,000". Do ::."eduction of :,)200,.000 •. For the futu:'e 

12-l:.ontr..s' period under the 6 .. cer..'e fare the ComrU.3sion !;lade its 

-23-



!lllo".r~.:lCC of ::.2,,000,000 of opc!':'.ting c;::)enscs comln!'ccl i\"ith tho 

19·~3 op0:-~tins c;.;pc:lses under the 7-ccnt fo.re 0'£)7"940,,000,, o.n 

ino!'c.::.sed rlllo~·.~a.nc c for o,c:::-:.'/.;i~ c::;:Jcr::; os of ~~60, 000. Deducting 

tho opc!'cti~ expenses from the oper:.tins revenue, under the 

tutu::,c 6-ccnt f~re, leaves 0. l2-:-::.onth net opcr~ting incomo of 

(;500,000, o;o;::llch ',1e cO::lcludcd woul6. 1:Je the eI'pro;d:'l~te amou!'l.t 

evoi15blcfo::, ::'ctu::'n, corresponding to a r~tc of return ot about 

6 per cent on the bcse figure or .';;7,950/ 000 •. Sucn a rate 'Of return, 

we concluded, would 'be :more tb . .Iln adcCiuate uncler exis'cing conc1itions. 

CONCLUSION 

The S~prcl':le Court of the 'Jnitecl S'catos hcs just rendered 

C\.."lother decision '?:h:i.ch supports ou:::- views of the policy a.nd. :n.cthods 

we b::::JC i'ollo~7od tl'l!'ousbout these ;9::'00 cedinss. '?c rc:er to the 

casc of Fcder~l ?owcr CO~~3nion v. cope N~turol Gas Cono~nYI 

decided 'or 'cl'lc TJni ted St",tes Supreme Court o.s rec ently cs J::.nu~ry 3" 

1944. This ca~e i~volvod teo 1~3a1ity of C~ order of the Federal 

Hope N~tural vaz Compn~y. It is un.~ece~z~ry here to discuss thnt 

coze ot lOl'lSth. ',70 do C:csi!'c, ho"'!CV C:' 1 to quote port~.or..s of tl'lz.t 

deCision wbich ere p3rticul~rl'S pcrti:lc:::.t here. In ul'holding tho 

o::,de::' of the Pec.cr$.l ?o,,"cr C omr:.is~ ion !I'.!'. Justic Douglas, in 

stnting the opinion of tno Court~ s:l1s: 

jl~'rhcn \7~ s'.l.3t~inoc1 the coru:titution
~lity of the l\j~tu.l"~l ,~~s Act i:1 the No.tu:'3.1 Go.s. 
?1pcli::lc Co. c~.=c~ ':10 st::.tcd tho.t the 'o.utSOrity 
of CO:lgrcss to ~egulcto tho ~ricos of co~~oditics 
in int,rst:tc co~~crcc is o.t lCQst o.z great ~~dcr 
the Fifth P~cn~ent ~s is th",t of the stotes 
undor the Fourteenth to :rcg~l~te the p::'iccs of 
co~~oditic5 in intr~5t~t~ co~~crcc~t 315 U.S. 
p. 582. ~ate-making is indeed but one species 
of prico-fixir-o. MUnn ".;. Illinois, 94 'O'.S. 113, 
134.. The tlxins of p:'iccs, IJ.kc otr .. cr app11-
cotions of the police pci ... ;er~ :::loy rcd-..:.cc the 



:.~\ - C~.3 e ~6~- p. 25 

vc.luo of the p:::-09crtj • .... hich is being resulQ.tcd. 
But thc tact.th~t t~e v:luc is ~educcd docs 
not ~e~n that the ~cs~~ion is J.nv~lJ.a. • 
Block v. Hl:::-sh> 256 u.s. 135~ 155-157; Nebb~a 
v. New Yor~91 U.s. 502" 523-539 o.nd cQ.sc:s 
cited. It clocs, !-.ovrc~el", ind:J:c:ltc t~t 'i'~ir 
v~lue' is the e~d ~roau.ct of the process of 
~~LC ~~1,~~~ not.~ s-~~~~n~ ~o~~r ~~ ~Ce .. ,.....w -,;. ............... ,u./L "" ... c '-'" • .., ........ !J w .... "V · .... tJ ~~.l 

Circul t Cou.:::-t of ;':0 ~o.ls held. T!".e hcc.rt of 
.0 mc.~tcr J.S th:t ~Q.~cs CQ.~ot c mcac to 

c:.e'Oonc. uocn f 1'::'1.r ",;.:luc 7 v:hcn the , .. c.lue or 
the ol.n~· cn~cr'orlSc c.cncna:: on c::,ru.n.s ( ) 
u.n cr ·,':.'lc.'tcvcr r~ cs ~~y c :.ntJ.Cl:O~Ceo.. 9" 
(i'ootnote .., ot11ttecry\em,r...:.sJ.s sUPl'lJ.ed) 

of the compc.z:y's opcr:;:cf·:c propc:::,ty .. ·,.~.o not reduced by o.n'1 

lower rc.tes prescribed by this COr.l!7".ission. On the cO:ltr:o:r'Y" 

the Corrmssion in the 1937-1938 p:::'oc cec.1ngs he:::'otofore 1"0-

increc.oe" by st::.ges fro~ five to oovcn CQ~ts, tin~111 ~lou.~tcd 

to 0. r:;iso ?f 4q per c~nt. No~i~l'lStc.ndi:lg th~ inc!'co.sc the, . 
co!:p!:'.ny' s not revenues rcl1 'Jolo'v! the.. pzocv'ious net rcvcn.uC'. . . . . 

i'rom the 5-ccnt i'c.re in c::ch of the su'bccqUQ:lt yc.c.rs 1938" 

1939" 1940 c.nd 1941 when tl'lc r.isher fo.l"c "i.rc,s L"l cffcct. The 

record is conc1\.~s5. ve thct the vnlu·,; of '~hc co:::;?c.ny's p:::-opc:rty 

declined becc.uzc of the ope~~tion o~ ~cono~ic forces ~~d7 

p ~:::'ticu1::r:i.y" by l"'Cc.son of the. cfi' oc'~i ·JC compcti tion of the 

1f.u.!l.ie1pc.l ~ .... i1";7o.y ,-!hich furnlshocl .:. 'bette:, service ~t tho 

lov:cr ro.to. 

The deci'sion of the U:ll'ccd' st:"\tcs· Suprcn:.c Cou.rt 

in the c~sc referred to'continuco: 
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.,.;.. ''''; - .".. ~"', - C"....... I, • • 
It':!!e he~d ir. Fee.e:-al ?ov:e:- CO':':'.r.':izs·ion v. Natural 

Gas ?1~eli~e Co •• supra, tha~ ~he Co~1ssion wss not 
bo~~d to the usc of any single formula o~ co~~1nat1on 
of for~~lae in deter~ining rate~. Its rete-mak1ng 
function, ~oreover, invQlves the ~ak1ng of 'pragmatic 
ao.j'Ustments.' 1£., p. 586. And w!'len the Cor.mission' 5 
order is challenged in the courts, the q'Ue~tion is 
whether thtlt order I vie: ... ed in its entir~ty' ::loots th.e 
require=ents of the Act. Id., p. 586. Under the 
statutory stsnda~d or 'juit and reasonable' it is the 
re~ult r~e.chec. not the ~ethoe, employed wh~ch is 
controlling. ct. to~ Anl-ele~ ~ns & ~lectrie Cor~. 
v. Rt'l.ilroo.C! CO~~1~~::'on; 2c9 u.s. 287, "104-::1)05, 7,14; 
West Ohio G&.s Co. v. CO:mlisslon O~o. 1) 294 u.s.- 63, 
70; We~t .... ,.. CheMl'OoAkc &: ?otomnc Tel. Co., 295 u.s. 
66z,~-G9? (a1~~en~1ne opinion). It 1~ not theor~ 
but 'che in'Oact of t:"e rateOrc.e·r which COU:lt~. Ii' the 
":c":nl ct.\"~c": 0:' the rn te crder connot be $.9.10. to be' 
1).r.1u::~ Z'l:'lc! unrc~!'lor'lo.Sle, ,h:d:!.c1&1 1l"louir ..... undel" tho Act 
is ~t an end. T~e fact ~~a~ the method e~?loyea to 
rench tS£t r~~ult ~ny contain in~ir=ities is not then 
il:lportar.t. Moreover, the Co=1e~1onl:;J o:'c!er doos not 
occo~e s'Us~ect by re~30n of the feet that it !s challongec. 
It is th€l p:'oduct of exr;ert juds:ncnt vthic."-l carries a 
prosu=:-:,tion of validity. A.."'lCl:::'o ·.v:h.o '(,'ould upset t."lo 
rate order uneer the Act carries :he hea\7 ourdcn of 
::akin,g n convincing showin~ that it is invalid bccaust) 
it is unjust and unrc~~onaolo in 1t~ conso~uoncc~. Cf. 
R~ilroad Co~1s$1on v. Cu~bcrlnnc Tel. & T. Co., 212 U.S. 
414; L1ndhe1:nor v. !llino1.s' 'I'cl. Co. I su';:)ra, pp. 16L." 169; 
Roilrosd Co~m13e1on v. ?ac1r1c Gas & t. Co., ;02 U.S. ;88, 
[Ol." (enpha:d.s supplied) _ 

Later in tha sa~c op~nion tho Court seys: 

"It is sugsested t:-..£. t the CO!:lmi5 e~on has fa 1l.ed to 
pcr!or~ its duty under tho Act in ~hst 1t has not allowed 
Ct. return for gDS proc'1.lctio!l the. t will be cnoug.."l to induce 
private ontorpr1"o to l'er.fo:,~ cO:lpletol:- (-l,ne. cti'ic~Clntly 
it: functions for the public. _The COrl:l:!.ssion , however,. 
was not oblivious of thooa tlcttorc. It con~idcred the~. 
It D.llowcd , for oxc,:r.ple. 1 dols.~i rcnto.ls nne. exploration a.nd 
dcvel~p~cnt costs in op~roting expensos. No serious 
attc~pt has bcon ~adc here to show th~t they ~rc inadequate. 
We 'c-crt1l1nl;v CDnnot znr t;,r. t thc7 D rc! unlcs~ we r..re to 
subotituto our o'O!n1o!'l~ :~'cr 't~c excort 1ucl~cnt of the 
a~iniotrntors to whom Co~=rcss cntrust~d ~he dec1s1on~ 
~!orcovcr if in U,:=ht of ~:-:';:)erience 'they turn out to be 
inacecuG1:c .. or ~velo")~cr.~ o! :'tcw 30~t'ce:;: of su t)lv t e 
doors 0 .. tho Cor.:.:1ssion era o?cn Aor incrccscc. o.llowanec:J. 
This is not an order for ~ll ti~. ?he Act contains 
:'!'lachino!': for obte.i!"li!"l~ rl!. tc Ldju.st:,::e!"lt~.1i (o=~hasi5 s'l.:.~pl!.ed). 

Th!.: latest dccis1o~ of-the Supre~o Co~rt or the United 

Sta. to:::, we c.ro cO:'l.f!.cl.c:;.t I' suppo:"ts ¢ur decision No. ,6739 in these 

!':"occcd1ng:J. We he.ve fo'U!'l.cl th~t ~ 6-cc!'lt fare ro:' ~I:o.rk:: t Streot 

.... 



• 
Ra11wcy Company 1s just and :'easonable and that any fare in excess of 

six cents 1s unjust anc un~essonable. If, in ~~e light of experienoe, 

the 6-cent fDre should ,rove to be unreasonable under all the 

c1rc~~t~nces present 1n the operstion of 'the co=pany's street 

ra1lway Srste!:l" the Public 'Utilities Act c ontnins the l:lschinery for 

obtaining rate ndjust~ents. 

~Jr decision =ok~s provisi~n to:' the filing of ~onth1y 

opercting and service reports and we s~a11 keep ourselves contin

uously informed of the traff1c and revenuo results fro~ the 6-cent 

fare nnd also of 011 other ~ert1nent operat1ng e.nd s-ervic~ facts. 

If, in the l1ght of the actual c~,e~ionce, it appears that the fare 

should be changed we shall., on our own init1ative, take appropriate 

c.ction. 

We conclude that the peti t ion of )!Arkat Street Railway 

Cor:pany for rehea:'ins of' dec1sion ~;o. 3G7~9 should be denied. 

Market St~eet Railway Co=1'o.nj having filed B. petition 

for a rehcD:'ing of dec 1s ion ~~o. 3(,7,9 in t::'e above proceeding, the 

Co~~1~sion having granted end heard oral nrgu~cnt on said petition, 

and being o~ the opinion tr~t reheari~ should be denied, IT IS 

ORDERED as follows: 

1. That the pet1tion of :,:arket Street RQ11way Company for 

a rehearing of dec1gion No. ;67,9 be nnd1t is hereby den1ed .. 

2. That the ef~ect1ve date of decision No. ~67,9 be and it 

1c hcroby extended to F~bru~ry 11, 1944. 
Dated at San FranCiSCO, 

C o5!Mfss !6kERS 
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