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Decision No. SOSS&

BEFORE THE RAILROAD COMMISSION QF THE STATE OF CALIFORNIA

In the latter of the Application of
MELVIN A. PIZDZY cdoing business &s
"Furniture Frelght Forwarders" for a
certificate of public coavenience and
necessity to operate as an express
corporation and as a frelght forwarder
of (a) uncrated new furniture and parts
thereos, from, to and betweea various
points in Californla, and (b) furnie
ture from, o and between various point
in Northern California.

Application No. 25830
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BY 7EE COMIISSION:

Apnearane

Uelvin A. Pixley and F. W. Turcotte, for applicant.

Re Co Tels, for Retall Furniture Assoclation of
California, Inc. and Furniture Msnu-
facturers Association, intervencrs in
behalf of <the applicant.

Edward Stern, for Railway Ixpress Ageancy, Izc.,
as its Ilnterests may arpear.

EJL.H. Bissinger and F. F. Willey, for Pacific
Zlectric Rallwoy Company, as its
interests may appear.

Douglas 3roorxman, for California llotor IZIxpress,

“d. and Coaszt Line Express, as their
interests nay appear.

Hugh Gordon, for Pacific Freight Lines, Pacific
Freignt Lines Express, and Valley
Dxpress Company, &s their interests
D2y appear.

Lelvin A. Pixley, 2an doings business as rurniture
Fast Freight, 1s a highway common carrier of uncrated new furniture
and of certain related articles between various points in Calilorniz.
By this application ne seelks a certificate of public convenience and
necessity authorizing nim to operate also as an express corporation
and a freight forwarder, doing business as Furniture Freight Forwarders,

for transportation of the same traffic between the same points.
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Public hearing was had before Commissioner Clarx and
Examiner Bryant at Los ingeles on November 15 and 16, 1943, and the
matter is ready for dscision.

The traffic involved in this application is the same as
that which Pixley is now authorized to transport as a highway common
carrier. The territcry inecludes the Los Angeles area, tihe San

Prancisco Bay area, San Diego, San 3ernardino, Sacramento, Stociton,

and intermediate pointsc on oast and inland routes. The conm-

nodities are new furniture ther designated articles (nereinafter
sometimes collectively called "furniture") not wrapped, crated, or
boxed. Throughout most of the territory the movement is restricted
to shipments made by or consigned to furaniture manufacturers,
furniture retailers, furniture stores, furniture dealers, furniture
brokers, furniture jobbers, hotels, auto courts, hospitals, schools
or goverament camps. The preponderance of movement is from manu-
facturers located in the Los Angeles area, with a lesser movement
from the San Francisco 3ay area, and sozme traffic, principally
returned merchandise, from various other points.

Pixley's operation as a highway common carrier is dedicated
to the handling of now furniture without wrapping, crating, or boxiag,
-~ 8 type of movenent which many common carriers seck to ddscourage.
Tais eclass of service is responsive to a need of the furniture trade
which has been demonstrated in cerlicer procecdings, and its denefits

nd advantages to the manufacturers and distributors of rew furni-

2
ture noed not be discussed here. The question in this procceding

A full description of the preseat operative rights may be had by
referring to this Commission's Decision 0. 33814 4n Application No.
23749; Deeision No. 35453 in application No. 24483; Decisions Nose.
34360 and 34440 in Application No. 21863; and Deelsion No. 36204 in
Application No. 251595.

2
Sce decisions cited in rootnote 1.
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15 wnether public convenience and necessity reguire that Pixley
offer and render a service generally similar, so far as the public
is conecerned, as an express corporatlon and freight forwarder.
Evidence in support of the application was introduced
by Pixley; by a consulting engineer who offered 2 study of the
estimated revenue from and the cost of the proposed service; by a
 spokesman for the Retail Furnlture Association of California, Inc.
and the Furniture Lanufacturers Associatlion of Los Angeles; and DYy
representatives of several individual manufacturers and distribu-
tors. The witnesses testified that the available service was in-
adequate under existing conditlons, that Pixley nad been wavle to
handle all of the tonnage offered, and that shipments were Ire~
suently subjected to delays of several weeils or morc. They stated
times Pixley has had to close his Los Angeles terminals to
receipt of shipments for days at z time in order to relieve the
coagestion of furniture awalting transportation, aad that shippers
desiring prompt transportation have at tizes found it necessary to
crate or pack their zoods and move them via other common carricrse.
Pixley testified thet under present wartime conditions
he found it impossible to augmeat his cutomotive fleet to meet the
service neced, and that his venleles were detcriorating repidly.
The solution whieh ne offers, as prescated in this application, is
to make wuse of thc transportation facilitics of other carricers,
particularly the railroads. Under this plan, stated briefly, ke
would consolidate the shipments tenderced to kim, load them into
rall cars at Los Aageles for Oaxland, Fresno and other
break-bulk points, and there reecive the cars, unload them, and
distribute the various shipments to thc consignecs with his own

motor vehielez. He would pay the rail carrdsrs their pudblished
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tariff rates, based upon carload novemente. He would continue to
use his own vehicles for the through movement whenever it wes for
any reason most feasible and econonical to do so, and his presexnt
service as a highway common carrier would be maintained for shippers
desiring to use it. n additlion to shipping by rail he would
operatc as an express corporation over his owvn nighway common car-
rier routes, and might from time to time use other underlying car-
riers as they become avallable. Ze would 1ssuc a bill of lading
and accept a common carrier's responsibility for transportation of
the property from origin to destinatvioxn, and whatever carriecr or
method of transportation was used the rates and charges to be paid
by the shipping ﬁublic would be identical with those maintained in
his highwsy common carrier tarilfl.

hApplicant asserted that under the proposed plan he would
be ablec to make better and more econozlcal use of his ezuipment,
handle more tonnage, and render a more adejuate and expeditious
service to the public. Shipper witnesses, including a representa-
tive of the Retail Furniture Association of California, Inc. and the
Purniture Manufacturers Association of Los angeles, declared that
the proposed service, by enzbling Pixley o nove the wacrated
furniture as offered, would meet a real transportation need and be a
great coavenlence and advaatage Lecording to this record,
applicant is fully prepared and gqualified financially, as well as
by experience, to put the service into operation.

Yo evidence was offered in opposition to the application,
put several common carriers participated in cross-excminaticn and
argument. Tnese carriers did not opposc the application in Its
entirety, but urged that any certificate granted in this proceeding

be for a freigat forwarder service only, and be limited to the
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duration the present war emcrgency or a specified period there~

after. the first point it was argued that the proposed opera-
tion, in so far as it involved shipping via the rail lines at their
tariff rates, was that of a freight forwarder; and that ro public
benefit would result from the balance of the proposed operation
which involved movenment over aighway common carrier routes at
contract rates. With reference to the suggested expiration date,
it was argued that any present need for the service was the direct
result of a war economy, and could not reasonadly be expected to
continuve alter the war.

Applicant objected to the suggested restrictions. IHe
declared that the authority to do business as both a freight for-
warder and express corporation was necessary in order tiat he
nizht offer anc render a complete service without the danger of
condueting an unauthorized overation. With refercnce to tac sug-
gested tinme limitation, Pixley and shipper witnesses predicted that
the manufacturc and shipment of furniture in California would be
greatly expanded after the war, and testified that in thelr opinion
the need for the service, althougn initially the result of wartime
conditions, would become even greater after the termination of
hostilities. Pixley argued further that he should not be expected
to make the capital Investient necessary to inaugurate a public
service which was necded now, subject to a temporary certificate
which might be terminated at any moment by unpredictable eircucm-
stances.3

Lt Is abundantly clear on this record that public con~
venlience and necessity require additional facilities for transporta-
tion of the traffic iavolved in this procceding, and that the

Aceonding to tae reeord, the proposed opcration would require the
use of o,OOO furniture pads, costing approximately $15,000. This
would be the principal initial {nvestment.
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transportation plan offercd by applicant, stbject to such restric-
tions as may be found necessary or desirable, would act to £411 that
need. The service is a2 highly specialized one, and Pixley 1s
peculiarly gualified to perform it by reason of nls long expericuce
and the exclusive dedication of his facilities.  An appropriate
certificate will be granted, sublect to limitations and conditions
vateh will now be considered.

First, there will be no arbitrary time limit placed upon
the 1ife of the certificate. The service nerein considered 1s,
in one sense, a wartime conservation measure, since it will enable
Pixley to make more effective use of his automotive ejulpaent,
tires, petroleum products, and other critical raterials. When
corditions are such that he is again able %o odtain these materlals
as reauired, the comservation of transportation facilitles will be
of secondary impoxtance, particuiarly in so far as the general
puslic is concerned. EHowever, there is a broader public interest,
and that lies in the improved service which may be made possibdle
for the longer pericd. The record iIn this proceeding is convineing
that a better service Lo the shipping public will be possible
whore the carrier spocializing in transportatlon of new furniture,
unerated ané unpacked, 4s able to coordinate and cirect the movenent
via rail or hichwey routes ac eircumstances zay dictate. Competeont
witnesses predicted that with cossation of hostilities the mahurac-
ture of furalturc in Coliforznia would be greatly augmented rather
than curtailed, znd that therc would be a conscjuently greater domand
for facilitics %o transport it. In view of this dircet cvidence,
we will not undertake to predict that the proposcd service will no

longzer be reauired after the cessation of hostilitics.
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Sceond, we deem it unnccessary and inadvicsable on this
reeord to issuc to applicant & i z%c as both an cxprcss'
corporation and freight y leaving the exact naturc
of his rights and responsibilitices open ©O possible gquestion.

Such a grant would place a aultipliciiy of operative rizhts under

a singlc owmership, and no roason appears {rom the ovidence adduced
in thais proceeding why the roguired scrvice may not be rendered
wader a siagle additional certificalc. However, the certificate
will not be for = freight forwarder operation, but on the coatrary
w111l authorize operation as an expross corporation. The cireum-
stances and the type of operation Zavelved in this proceeding are
peculiar if not uniguc. e do not subseribe to the contention

of onc of the protustants that as aa oxpross corporation Pixley may
not compensatc his underlying carriers at thelr tariff rates, and
vader zll of the circumstances appearing on this reeord we arce
satisfiod that an cxpress certificate should be granted.

Third, the cortificate will be sudbjcet to the conéition
that it may'not be so0ld or traasfcrred apart from the highway
common carricr rights nov held by Pixley. The reason for the
rastriction will be readily zcpparcat. Thermeed, as it has been
shown on this rocord, is not for anetiier common carricr 10 parallicl

Pixley's highway routcs with an cxpress serviee, but for expansion

and improvement of the present service by permitting Pixley to

operate by additlional nethods. Obviously this clear purpose would
be defeated if the owmer were permitted at any time in the Iuture
+0 dispose of either class of certificate whlle retalning the other.
Therefore, in order to insure that the service to the public will
continue to be in faet a single coordinated operation, the certifi-

cate granted hercinafter will be inseparadle from the highway
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common carrier certificates, so that they will be held now and
hereafter by a common OWIEr.

Fourth, and most important, the Commlission will rejuire
in granting the express certificate that Pixley dlscontinue his
highway common carrier operatlon so far as direct service to the
public is concerned. Under Pixley's proposal, as presented 1n
tnis application, his highway common carrier operatlon would con-
tinue under the fictitious name of Furniture Fast Freight; the
express operation would be conducted as rurnlture Freight Forwarcers.
The same terminals would be used, and the choice of carrier would
depend on whether the shipment was tendered to Furniture Fast
Freight or to Furniture Freight Forwarders. Both operations would
be maintained concurrently, would ooserve the same rates, and would
offer identical transportation service. It is apparent that such
a duplication of service, wita similar names and identical ovmer-
ship, would result only in needless confusion ToO the shipping
public, without compenszting benefit. Shipments tendered to
Pixley as Furniturc Fast Frelgat could not lavfully be loaded into
rail cars, and many of the benelits of a coordinated service would
be lost This undesiraoble situation may be avoilded if the grant
rereinalter made is subjoct to the condition that the highway
common carricr operation be malntained only as an wnderlying car-
ricy for the cupross corporation. Discoantinuance of direet service
to the pudblic as o kighway common carrier will not Iin vractice
result in any curteilment whatsoever, inasmuch as thc identical
service will be nmade available by Pixley doing business as the
cxpress corporation. Thus the public will at all times éeal with

Pixley as Furniture fredght Forwarders.
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Teehnfeally, Pixley's highway common carricr operative
rights are not dircctly involved in this procecding. He will
thorefore be oxpectaed to file promptly an appropriate application
for the authority to limit nis highway operations to the trans-
portation of propcrty tendered by Furniture rreight Forwarders
in aceordance with conclusions roached in paragraph immeddately
proceding. That application, if in satisfactory fornm, may be

gronted without the necessity of further nearing. It docs not

(3]
appcar that aay harm may be expected short time interval

which mey thus occur detween inauguration of the oxpress service
and discontinuvance of highway common carrier scrvice dircetly t©
the public.

Upon carcful consideration of the roeord in this procced=
ing we hereby £ind as a fact that pudlic convenlence ané nccessity
require and will regquire the establishment znd oporation of a
SOrVice as an express corporation, as that term is defined in
Scetion 2(k) of thc Pudblic Utilitics Act, for transportation of
the traffic involved in this application, sudbjcet to the conditions
hereinafter specificd. In licu of 2 dotailed deseription lhcre,
1+ is to be understood that as to commoditics, packing reguircments,
classcs of shippers, points, intermediste points, and territorics,
the eortificate horcinaftor granted will conform in all respects
to the operative authority now held by Melvin A. Pixicy as a2 highwa
common carricr under and by wvirtuce of Decisions Iios. 33814, 35453,
and 36204, supra.

Lelvin A. Pixley is placed upon noticd that "operative
rigats" as such do not constitute a class of properiy wnich may be
capitalized or used as an clement of valuc in rate fixing for any

amount of money in oxecess of that originally pald to the state as

-llae
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the eonsideration for the prant of suen rightse Aaside from thelr

purely permissive aspect, they extend <o tae holder a full or partial

pmonopoly of a class of business over & particular route. This
monopoly feature may bYe changed or destroyed at any tinme by the
state, which is not in any respect limited to the number of rights

wvhich may be glven.

ORREZR

Public nearing having been held in the above entitled
application, the matter naving been stbmitted, and the Commission
being fully inforned,

I7 IS EERIZBY ORDERZD that a certificate of public con~
venience and necessity be and it is nereby granted to Melvin .
Pixley, doing business as Furaiture Freight Forwarders, for the
establishaent and operation of a service as an express corporation
for the transportation of traffic identical in all respects to that
vhich he is now authorized to traasport as a highwey common carrier

nder and by virtue of Decisions Nos. 33814, 35453, and 36204, supra,
but subject to the following conditions:

(2) This certificate may not be sold, leased,
transferred or assisned except upon condition that the
nighway common carrier certificates now owned by appli-
cant be conveyed at the same time to the same trans-
feree, nor may any such sale, lease, traasfer, or assign-
meat be made in the abscnce of written consent of this
Commission.

(5) Melvin A. Pixley shall, witain thirty (30)
days after the effective date nereof, file with the
Comnission an application for authority to restrict
his nighway common carrier operative rights to trans-
portation performed as an waderdying carrier for
Yolvin 4. Pixley, an express corporation doing business
as Furniturc Freight Forwarders; that he shall accept
any avthorization granted under such application; and
that ne shall thercafter, without undue delay, put
such rostriction into effect.
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(¢) Tnc authority hercin granted is subject to

the provisions of Scetion 52(b) of thc Public
+ilitics Act and furtaer <o the condition that

Molvin A. Pixley, als successors or assisns, shall
never ¢lainm before this Commission, or any court o
otner public body, a value for the operative right
heredin granted or clalm as tihe cost thercof on amount
in oxeess of that pald to the state as the consldera-
tion for suca right.

IT IS :HERE3Y FURTHER CRDERZD that in the operation of
sald cxpress service pursuant to the forcgoing certificate, Nielvin
As Pixley shall comply with and observe the following scervice regu-
lations:

1. Applicant shall file a written acceptance of
the certificate hercin groanted within a period of not to
excoed thirty (30) days after the offective date hercof.

2. Applicant shell reduce to writing and file
with the Commission in triplicctc, on or before the offce-
tive date thercof, a truc copy of any and cevery contract
catored into with any common carricer for the transporta-
tion of property a2t rates leoss than or differcat fron
thosc provided in the establishcd tariff or toriffs of
sald common carricr.

3. Before instituting the transportation service
herein authorized applicant shall £ile with the Commission,
in triplicate, 2 tariflf or tariffs satisfactory to the
Commission, in substantially the form followed in Exhibit
No. 6 in this procceding, coffcetive on not less than two
(2) days' noticc to the Commission and to the public.

The effcetive date of thic order sazll be fiftcen (15)

days froa tac date hercof.

Janvary, 1944.

Commissioncrs




