Decision No. 368522

BEZFORE THE RAILROAD COMVISSICN O

In the Matter of the investigation upon the
Commission's own motion into the reasonableness
of all rates, rentals, charges, classifieations,
rules, regulations, contracts, and practices or
any of them of THZ YISTIRY UNION TILIGRAPE COM-
PANY and POSTAL TZLEGRAPE-CAELE COMPANY, appli-
cable to California Intrastate Service.

Casa No. 4692
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Alfred Sutro, Felix T. Smith, and Henry G. Hayes,
for The Western Union Telegraph Company.

John J. O'Toole, Dion R. Folm, and Paul L. Beck,
for the City and County of San Francisco.

ueCutchen, Thomas, Matthews, Griffiths, and Greene,
by G. ¥illiam Shea, for Postal Telegraph-Cable Company.

BY THE COMMISSION:

PRELININARY OPINION

In this proceeding the Commission on its cwn motion, on August 10, 1943,
instituted an investigation into the reasonableness of the rates, etc. of The
Western Union Telegraph Company and Postal Telegraph-Czble Company (California)
hereinafter sometimes termed Western Union and Postal Company, respectively.

Hearings were held in the proceeding on September 13, 17, and 1€, 1943,
and an adjournment was taken to a date Lo be set.

On September 27, 1943, the Federal Communications Commission, acting
under Section 222 of the Communications Act of 193L(l) authorized a proposed
consolidation or merger of the Postal Company and Western Union telegraph systems

(Docket No. 6517). Such consolidation, involving acquisition by Western Union

(1) The first session of the 7€th Congress, on March 6, 19L3, amended the
Comrmnications Act of 1934 by adding Section 222 to Title L7 of the
United States Code (United States Code Conaressional Service, 1943,
Pamphlet No. 1, p. 3). The new section provides that it shall be
lawful, upon application to and approval by the Federal Commnications
Commission, as provided therein, for any two or more domestic telegraph
carriers to effect a consolidation Or merger.




of the properties of Postal Company, became effective at midnight October 7,
1943.

© On October 19, 1943, the Railread Commission, in the pending Case XNo.
4692, ordered that a further hearing be had therein and directed Western Union
to show cause, in part, why it should not be required to charge, at all offices
in California operated by Postal Company before the merger, the intrastats rates
contained in the tariffs of Postal Compeny on file with the Railroad Commission
and in effect on September 27, 1943, until such time as appropriate autherization
for the charging of other and different rates had been obtained from the Railroad
Commission. Further hearings were had on November 1 and December 1, 1943, and
Case No. 4692 was submitted on the latter date,

Concerning the first part of the order %o show cause menpioned above,

Corgress has enacted detailed provisions with respect to the coensolidation or
merger of domestic telegraph carriers. Supervision aand approval of such_Eoné '
solidations have been vested in the Fede;al Communications Commission. The pro-
Qisions of the federal statute and the circumstances surrounding its ensctment
demonstrote a Congressional intent to exclude the states Irom any control over
such a gonsolidation or merger. Approval of the Fecderal Communications Commission
having been obtained for the acquisition of the Postal Company properties by
western Union, the latter has acquired the Postal Compary properties, which
properties 1t may use for the transaction of its business at its filed rates,

The consolidation does not result in any change in Western Union rates andy hence,

Sections 15 and 63 (a) of the Public Utilities Act do not apply.

That portion of the order to show cause which relates to rates charge-
able at former Postal Company offices will be dismissed.

Western Union was also directed to show cause why, in the event a show-
ing and finding be made that the charging of Postal intrastate rates at formen
Postal Company offices is impracticable orlotherwise improper, an order should_
not be directed 40 Wertern.Unlon as follows:

"l. To cancel the rates listed on pages 2 to &, inclusive,

of Exribit No, 3, which exhibit lists L8L instances where
rates are higher and 49 instances where rates are lower
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thon the base rates in the tariff of The Western Union
Telegraph Company, and %o make the regular base rate
applicable thereto.

To cancel the exception rates listed in Ixhibit Ne. 5,
and 2lso the point-to-point exception listed in Exhibit
Ne. 4, and to establish a moxizum stete rate of forty-
elght cents for a ten-word telegram."

The rates referred t0 in the adbeve quoted paragraphs of the order o

show cause are those of Western Union. At the hearing on Nevember 1, 1943, in
rasponse £ this phase of the order to show cause, counsel for Western Union
stated thet Western Union would have no ~prasitien to an order of the idnd '
¢covered by Item 1 ocudted above, if the Commission finds that such action is
justified. This matter requires discussicn of the so—called basic "squere" plan
of telegraph rates.

At the hearings in the proceeding herein, evidence was presented that
Western Union rates for California intrastate service were generally twerty per
cent higher than Postal Company rates. It was estimated thot Lf the 1942 tele-
graph traffic of Postal Company hod passed at Western Unicn rates, the revenue
therefrom would have been increased $115,000, or more. Therefore, consideraticn
is given by the Commission to modifications of Western Union tardff schedules
which may be mode at this time and which would mitigate the effect of increased
charges t0 the users of California intrestate telegroph service due to the merger
of the two companies.

The testimeny shows that Western Union and Postal Company were author—
ized by the Postmoster General of the United States t0 increzse thelr Califerndia
intrastate telegraph rates on April 1, 1919. When the Gavernment of the United
States, on August 1, 1919, returncd the properties to their cwners, Postal Com-—
pany reduced its rates tc the pre-war level and Yestern Unicn reteined its
inereased rates which then were at & level gencrally twenty per cent higher then
its pre—war level. The Railrood Commission thereupon instituted an investigatinn
into all the rates, charges, and rules and regulstions of Sestern Unicn (Case
No. 1355). After hesrings had been held the Commission, on June 29, 1921, made
its Decision No. 9180 (20 C.R.C. 188) in the matter authorizing the increases

discussed in those hearings.




The reeord shews that at 8 hearing in Case No. 1355, Ur. F. #. Lienau,
a witness for Jestern Union, explained a basic plan of Wostern Union for deter—
mining rates and indicated certein exception rates wherein departures from the
basic plan were in cffect.

Under the basic plan exploined by Mr. Lienau, the entire United States
has been considered as ~verlaid with squeres fifty miles ~n each side, arranged
in staggered Ar brick-work fashion. The telegraph rate from any offlce in one
square t4 an office in the same scuare ~r in the next twn adjrining rings of
squares is thirty cents for 2 regular ten-word telegram ond two 2nd one-half
cents for cach additional word. For telegroms to offices in the next, or third,
ring 27 squares the rate is thirty-zix cents £9r ten words anc two and one~half
conts for each additional wore. Telegrams to ~ffices in the frurth ring of
squares arc charged £or 2t a rete of forty-cight cents for ten words ond three
and one-half cents for cach additicnol ward. The intrastate rates for telegrams
1o nffices in squires beywnd the fourth ring of squores is sixty conts for ten
words and three and one=helf cents for ccch cdditionel werd. That rate hes been
fixed o5 the Californie maxdeum telegram rote.

Under the plaa, Califsrnia 45 divided into two zones; namely, Coli-
forris Nerth and California S~uth. The dividing line between the two zones
extends cast and west along the smuth bouncaries =f squares 1276, 1263, 1247,
and 1227. The maximum rote for 2 telegrem between offices in Califsrnic North ds
farty-eight cents f£or ten words and three and onc-half cents for each additional
word. Likewise, the moxdimum rote {or telegrams within Califernde South is forty-
elght conts for ten words and three and one-holf cents for esch additionzl word.
The rates and chorges f7r telegrams tronsmitted betweén the same two offices are
the same regerdless of the directlon of the message.

Throe cxceptions t3 the basie plan were in effect 2t the time =f the
hearings in Case Ne. 1355. There wos o maxdmum rate of forty-ecight cents Ior
ten words end three and ene-half cents for cach additisnal word for telegroms
between San Francises and any other telegraph office in the state. An identicel

meximum rete was effcctive between Sceramente and any other telegraph office in
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the state. The third excopticn rote was 2 twenty—cent intracity rate, which is
a reductisn from the basic plon rote of thirty cents. The basic plan rates,
and although not specificclly mentisned, presumebly the three excepticn rctes,
ware found 40 be Juct ond ressoncble by the Commissicn in Decision No. 9180.

The studies of Jestern Unisn tariff schecules made by the Commissicn's
staff in the prosent proceeding discloscd errers and varisus departures from the
basic plan which had been fauné jJust and resssnrble in 1921. These deportures
from the basic plan and oreers in rate filing were discussed ot the herrings
herein and were exemplified in exnhibits agcepted in cvidence.

The retes reforred 4o in Itom L of the secand part of the Srder to show
couse include tariff schodulos which 2re not in agreement with the basic plan
heretofore discussed, and these instances whers no rotes hove been filed for
square~to-squere rete routes, whether or net there are telegraph offices in such
squares. The "excepticn! rates for Semcremente and San Francisce, the Steckton to
Bokersfiecld devistion rote, and intracity and intercity oxcepticn retes are not
included in sadd Item 1.

The Commissisn is of the opinien and finds that the rate cencellaticns
¢ontemplated by said Item 1, and the filing of tariffs effcctuating the bosic
plan of square-to-squere uniform rates, is Justified by the record hercin.

Certain of the telograph rate squarcs cmbraced in the basic plan are
partly in Celiferniz and partly in 2djnining stetes. In certain instances the
normal, physical routing of telegrams from one Califerniz office te another
California office mey cross the state boundary. lessoges alss mey be routed over
channels leaving and re-entering the state in order te get them through when
sharter, ncrmolly-used, physical foeilitles are ocut =f service or averlnoaded.

At o hearing in this procceding, Western Uninn, by ceunsel, clolmed that when the
physicsl routing of o telegram between Yw2 Colifmrnia offices is portly sutside
the state, the traffic is interstote. InAsmuch 28 CAngress hes specifically

withheld frem the Federsl Commurdcntirns Commissica regulatory Jurisdiction over




such ecermunicatizns, when regulated by state commissians(z), the Redlresd Commis-
sion will require thet the »ate schodules te be filed a2s a result f the pre-
liminory erder hercin contain rotes applicuble 4c such communications between
avery two telegraph rate polnts located wishin Califsrniz.

In order that the chonges and improvements in Western Union's teriff
schedules, hereinabove discussed, may beesme effective without celay, a prelim-
inary order will be mode ot this time. Other issues invelved in Cese No. 4692

will be ¢rnsidered in 2 seperate and further ~pinion and order.

PRELININARY ORDER

Public heorines hoving been had in the abave pricecding, the Commiszsion
being of the spinisn thet a preliminary order should issue, ond based uptn the
rocord and upsn the findings c-ntained in the ebove preliminary opinien,

IT I¢ ORDERED as fmllews:

1. Thet The Western Union Telegraph Compeny shell file, on or
befere Morch 1, 1944, the necessary tariff sheets 4o estab-
1ish the full basic plon square=te-seuare rates discussed
in the foregring preliminary opinicn and to remeve from its
tariff schedulas the deviations from the basic plen 25 set
forth in Dxhibit N~. 3 in this procecding, end meke such
tariff sheets effective fifteen (15) dops from and after the
date of filing.

(2) “Intorstate crmmundeatisrn® Ar "interstoic trossmissison, 2s used
in the Crmmunicati~ns Act (United States Cade, Title 47, Chepter 5,
Sectisn 153(e)),unless the conteoxt otherwise requires, "shall aot
inelude wire communication between prints within the same State
% % % ghreugh ony place ~utside there~f, 1f such crmminicatiscn 1s
regulated by » State commissizn." Such spescific exclusion is an
affirmotive oxpression of Conrressisnal judgment that the metter

(s a proper subjeet nf state, WOty LIRN Jederel, réguaction.
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2. That portion of the order of October 19, 1943, to show cruse,
which relates 42 retes chargeable by The Nestern Union Tele-
craph Company at <f{fices in California ~perzted by Postal
Telegraph-Cable Compony before Octaber 7, 1943, is hereby
dismissed.

This preliminary order shall becnme effective on the twenticth doy
after scrvice of a certified copy herecf upcn The Western Unien Telegraph

Cenpany .

Dateqé;,,fg distepz, California, this Eﬁgfl“ day of
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Commrissicners




