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In the Matter of the Investigation )

on the Commiscion's own motion into ) YRk
the operations, rates, charges, con- ) . &
tracts, and practices of Frank Nolan,) Case No. 4568
doing vusiness as Frank Nolan Drayage)

Company. )

BY THE COMMISSION:

Appearances

Dinkelspiel & Dinkelzcplel by Fred S.
Herrington for respondent.

Spurgeon Avaliian for Transportation
Department, Railroad Commission

QRINION

This is an investigation instituted by the Commission on

its own motion into the operations, rates, charges, contracts and

practices of Frank Volan, doing business as Frank Nolan Drayage
Company. The purposes of the investigation are (1) to determine
whether or not respondent, operating as a carrier under the City
Carrierst Act (Statutes 1235, Chapter 312, as amended), performed
transportation and accecsorial service for the City and County of
San Francisco at rates and charges less than those preseribed as

mirima in re Rates of San Francisco City Carriers (39 C.R.C. 636,

as amended); and (2) to cetermine, 1 it chould be Lfound that rates
and charges assessed and collescted for the aforesald service were
less thon the established minima, whether or not respondent chould
be ordered to cease and desist {rom performing service at lesser
rates and charges than those prescribed a3 minima, and whether or
not respondentts permit saould be revoked or suspendcd for such

violation of the Cormission's minimum rate orders.
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The matvter was submitted at a public hearing had at San

Francisco bofore Examiner Mulgrew.

| In October, 1940, respondent undertook to transport cast
iron pipe for the City and County of San Trancisco from railread
facilities of the Southern Pacific Company desiznated as "Team Track
No. 918" to the city's pipe yard located at Bacon and Boudoin Streets.
This undertaking was covered by an agrcement which specifiod that
enharges would be based on a rato of '-;51.'70.l Pursuant to this
agreement respondent transported 302.47 tons of pipe for the city in
November, 1940, anc collected $514.20 for the transportation. The
pipe, however, was not trancfoerred Irom rail.cars to raspondept’s
trucks at the team track smecified in the agreement. Instead, the
troansfer was made at rallroad 2acilities situated in the block
bounded by Sixth, Seventh, King and Berry Streets. It was explained
that respondent clectod to have the »ipe delivercd to him at this
location because these facilitics included a derrick while those at
"Tear Track No. 918" did not. The usc of tire derrick made it
possidle for respondent to handlc the pipe with greater safety and
speed.

The minima rates cstavlished in Rates of San Francizeo

City Carricrs, supra, gencrally vary according to the classification

of the property. They also vary according %o the loecation of point
of origin and dostination with respcet to the preseribed zoning
arrangements. Cast iron pine is classified 2t 4th class. "Team
Track No. 918" is partially within Zono 1 and partially within

Zonec 2; the team track waere the pipe was actvally transforred is
wiolly within Zone 1; and the pipe yard is situated in Zone 3.

L

Rates will be stated In dollars per ton of 2,000 pounds through-
out this opinion.
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The prescrided 4th class rates for shipments in minfmum quantitics

of & tonc, which have been in effect since July, 1937, are $%1.70

for Transportation {rom Zone 2 %o Zone 3 and yl.80 for transporvatior.
fron Zone 1 to Zone 3.

No change was macde in the agreement between respondent and
the city. Respondent evidently made the arrangements to receive the
pipe at a different point than that specified in the agreement on
ais own initiative and for his own benelfit, without consulting the
city. There is no indication, however, that this deviation from the

hipper's instructions was intended %o be used as a device or means
of defeating or avoiding the proseribed minimum rates. That it was
the city's purpose to have respondent receive the pipe at a point
within Zone 2 iz evidenced by the fact that the Zone 2-toZone 3 rate
of §1.70 was incorporated in the agrcement. Xad respondent not
chosen o accept the property at a point other than that specified
by the city in its tender of this froight, there would be no quostion
of the applicability of the $1.7C ratec.

On the other hand, it is likewise clear that the pipe was
transported Irom a point in Zone 1l to a point in Zone 2 and that &
miairmm raté of $l.80 has been establiched for this transportation.
In the circumstances, however, we arc constrained to view respond-
ent's observance of a lower rate as a violation of the prescribed
minimum rate structure which, because of the facts and circumstances
surrounding the particular transaction here belng considered, does
not warrant punitive action. Rosrondent is admonished that he is
not free to deviete from the established minimum rates without first
obtaining the express approval of the Commission even though such a
deviation may B¢ occasioncd by following a course of action designed

solely for hiz own convenicnee and benefit.
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There reomains for determination whether the dcllvery serv-
ice performed by respondent 2t the pipe yard was confined to that
permitted to be porformod under the basic .transportation rate or
wacther the nature of this service was such that accessorial charges
arc proporly applicable. Under the proseribed minimum ratce structure
the transportation rates incluée "truckside" delivery without addle
tional chargc. Subscquent to the movement of the traffic involved
in this investigation, thc Draymen's Association of San Francisco
urged that the term "truckside” be defined as piclup or delivery
from and to points not more then 20 feet distant from carrier’s
couipment. The Association contended that the draymen had generally
considered "cruckside" pickups and deliveries as being confined To
within 20 fect from their cquipment but that, nevertheless, the
gucstion of what nminimum ratcs werce applicable had ariscn In connec-
tion with shipmentc handled for distences as great as 70 feet. In
granting thc Association's recuest and modifying the minimum rate
structurc accordingly, we observed that the proposed maximum Gls-
tancc of 20 feet appearcd to be that generally applied by the dray-
men. Wo held thet thc adoption of such & limitation was desirable
in ordexr to remove thc then existing uncertainty with respeet to the
mcaning of the term "truckside” (sce Decicion No. 33874 of Februory 4,
1941).

The fact that the transportation of the pipe here in issue
mey havée included deliveriecs at polnts somewhat morc distant than
the 20 fcot then generally ocbserved by the draymen on o voluntary
basis as the limitation on "truckside" deliverics does not coneclusive-
1y cstablish that theso were not "truckside™ deliveries. Until this
linitation waz adopted and prcsceribded by the Commicsion, thcrc was ne
speeifiic distanco rostriction in conncetion with "truckzide! deliver-

ics.
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Upon consideration of 2ll thic facts of rccord, we arc of

tho opiniorn and find that tho investigation should be discontinueds

Baced upon the ovidencee of reccord and upon the conclusions
and findingz sc¢t forth in the preccding opinion,

IT IS EEREBY ORDERED that thc cbove entitled procceding
bo and it is horchby discontinucd.

Dated at 'San Francisco, California, this éfffb day of

Fobruary, 1944.

 FornG

Commissionors




