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Decision No.

BEFORE THE RAILROAD COMLISSION OF THE STATE QOF CALIFORNIA

In the Matter of the aApplication of )
ZLLIS BROWN and P. . FOLLENSZEZZ, )
partners, doing business under the )
rame of TRIANGIE TRANSFER LND STORAGE)
COMPANY, to sell and COAST VAN LINEZS, )
INC., a Califorania corporation, to )
purchase a2 truck line operated between)
Ssn Diege and Los hngeles, California.)

Application No. 25660

CYRIL A. WALTON and ARTEUR GLANZ, for applicants,

HAROLD J. BLAINE, for Lyon Van Lines, Inc,,
interested party.

DANIEL C. 2RYANT, for Bekins Van lines, Inc. and
Bekins Van and Storage Co., interested
parties,

F. W. TURCOITE and MELVIN 4. PIXLEY, for Furniture
Tast Freight, protestant.

H. P. MERRY, for Southern California Freight Lines,
interested party.
CLARX, Commissioner:

OPINIOE

This is an application of Ellis Brown and P. M,
Follensbee, partners,doing business as Triangle Transfer & Storage
Company, nereinafter referred to as Triangle, to sell, and Coast
Van Lines, Inc,, referred to as Van Lines, to purchase the operative
right and equipment used by the seller in the operation of its
avtemotive truck service between San Diego and Les ingeles and
various other points. Pﬁblic hearings were held in Los Lngeles and

the matter was duly subnmitted.

The agreement filed In thic application as Zxhibit "at
contains a deseription of the property which Triangle has agreed to

sell %o Van Lines for $11,620.10. The property consists of the
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common carrier certificates iscuedé by the Railrocad Commission by
Decision No. 15085, dated June 22, 1925, and by Decision Fo. 27919,
dated April 29, 1935, the common carrier certificate iscued by the
Interstate Commerce Commission by its Order No. MC79160, and the
following automotive equipment:

1936 Dodge Tractor Engine No. T27-7359

1939 Utility Van Serial No. 9165

1937 Reo Tractor EZngine No. 14D3677

1934 Tiell Built Van Serial No. 104

1940 Dodge Tractor EZngine No. IR79068

1941 Utility Van Serial No. 9785

Generally speaking, Decision No. 15085, dated June 22,
1925, authorizes Triangle to transport new and second~hand, crated
or unerated office, store and house furniture, show ccses, nouse-
nold goods, pianocs, musical instruments, trunks, baggage and
personal effects hetween Saxn Diego and Los fngeles via the coast
route 2nd to or from intermedizte points end for a distance of
30 xziles on either side of the highway comprising such route.
Subsequently, by Decision No. 27919, the right wes extended
between Los 2ngeles and Serrz and intermedicte points vie Long

Beach and Scal Beach, 25 an zlternctive route between the above-

naned termini.

48 2 reason for desiring to sell the business applicents
claim thet Los Angeles Warchouse Company has withdramn its ware-
house fecilitics herctofore cxtended to applicents, and that the

latter have becen uvneble to obtain new faocilitvies. In 2édition

to that, both partrmers wish to permenently retire from the

busincsse.
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The prorosed tronsfer ic protested by Furniture Fost

Freight which, under sutherity of the Commission, oparates a highe-
way common carrier service for the transportation of new un-
cerated and uwnwrapped furniture between Los ingeles and San Diego,
cnd between los angeles znd various other points inciuvding
Riverside, Rcdlands cnd San Rernerdino., Protestant cxpresses

the fear that Iriangle, : ncs, may underteke to serve
points other then those specifically mentioned in the grant of

authority to Iriangle.

The protest is brsed upon allegations that applicents,
Brown znd Follensbee, hove for several yoars last past ot
least perticlly discontinucd exercise of the operative right
vhich they propose to sell and that they hove permitted Van
Lincs, the proposcd purchaser, to operaste under the name and
ccrtificated authority of Tricngle, end that Ven Lines hos

conducted such operations without authority of the Commission.

&t the finzl necoring protestant chan'ed its position
by steting that it wes not prepered to offer nroof that Van
Lincs h2d been opcrating es ¢ nighwey common carrier without
& ccrtificate from the Reilrood Commission, nor would it raise
any question &s to the obility or fitncss of Van ILincs to pur-

chige and operete the right now ovmed by Erovn ond Follenshec.
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The issuwes arc therefore narrowed dowvn to an incuiry into

°
the circumstances surrounding the transaction between the buyer

and scller, the ollcged abondonment of operctions by the seller,
and the cssumption of such rights by Ver lLincs since adout Junc 7,
1943, cnc whether or not such operction conmstitutes @ violction of
the Commission's rules and regulstions. In other -rords, protestant
questions only the volidity of vendee's operestions sinco the time

of consummation of thc tronsaction which occured ahout scid June 7.

Ellis Erovm, onc of the Trisngle pertners, toestifled
taat for o period of twenty-five to thirty years ¢ hod conducted
the overstion now performed by Trienglc and vn;c became 2 cortifi-
coted right on June 22, 1925, by virtuc of Doci~ion No. 15085, and
has been conducted continuously cver since. Hc hed never deelined
to cccept eny shipments and hod mede overy effort, by meens of
cavertising and otherwise, to ztirzet new business. He made three
trips czch way per weck and had meintoined thet schedule over many
years; and hod cdequatce cguipment to hondle such dusincss as came
to him, His finoneiczl statement indicotes thot Trianglc mede o
profit of $7669.58 in 1942, The witness offered in cvidence an
exhibit contoining = list of 291 typiccl Triangle shipments
handled to and from off-route points between Jorwary 1, 1941 cnd
hugust 4, 1943,

Brown testificd thot for 2 peried of cight veors the Los
fngeles Worchousc Compeny dod furnished Triengle writh torminel

speee including telephone and clerk serviee. On Moy 12, 1943, the




Warchouse Company served notice on Brown that they would have to
withdraw such service due to demands of their own customers for
additional warehousing space. The testimony of Brovn is that he
immediately set himself to the tasik of finding other terminal
facilities but with no success. His partner wished to retire and
Brown himself did not care to continue with the business. This and
other difficulties impelled him to want to dispose of his rights

and interests.

On Mey 18 he telephoned to Herold P. Harrils, President

of Ven Lines, in San Diego, relating the circumstances of the
eancellation of Los Arngeles Warehouse feocilities and Incuiring of
Horrls I he would be interested in »urchesing Triangle. Herris
agrced to the purchase. Van :ines is admittedly able to finence

the deal and therc appears no question of its fitness.

In the meantime, Van Lines permitted Tricngle to con-
tinve the use of the warehouse terminal until such time as the deal
should have been completed and the apnroval of the Commission

SeC'U.I‘ed.

On Moy 28 the agreement of sale and purchase was signed
by the parties in interest. Triangle continued in the operation of
the business until June 7 vhen the warehouse company a28vised that

telephones and other equipment were being removed.

The actual paysical opcration was perfermed vy Ven Lines,
but under the control and direction of Trianglc.- On or zhout June 7
Triangle zuthorized Van Lines to lease trucks to take carc of
Triangle business., Herris furnished @drivers for the trucks; and the
business was conducted from Van Lines offices at Los Angeles and

Long Zeach, with zn accounting made periodiczlly to Triangle.
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Testifying on behelf of Ven ILincs, the purcheser herein,
Herris stgtgd thct he hos been in the tronsfer and storage business
sinec 1930, ond thet his compeny has four werehouses in Los fngeles,
end o totel of twenty~three units of eguipment. Its opcrations cre
those of & radial highwoy common corricr. Van Lines hcts as
Tricngle's cgent in moving, checlking out, peoying cheorges, bdilling,
varchousing cnd locding and unlocding. Thedr instructions come
from Brovm. The scrviee rendered to Trisngle resulted from their
cjection from the Los ingeles Werchouse Company's terminzl cond
their inebility to get terminel focilitics end help ¢lsevhere. £11
noncys reccived in payment on the contract of purchese arc placed

in ¢scrow, pending the Commission's cetion on the instant pro-

ceoding.

Protcstant contends that Triangle, having sctuvally made
the transfer without approvel of thc Commission, has abandoned
service under the certificate horetofore issucd o it =nd henee hes

nothing to transfeor.

/8 we vicw thc record in this proeccding there is no
testimony supporting an ellegstion of chbandonment, cither wilful or
unintentional. Lo 2 matter of foet, therc wes not cven o dis-
continuance of service. Browm cxerciscd control over the management
of the Business ondé helped to mointein it on on officient bdisis,
Irizngic rendercd on apperontly sotisfactory scrvice, over o long
period of yeers, complicd with the reouircments as to the f£iling of

verifls, ncld itsclf out os o common corricr, and nover refusced to
2ccept ond transport any authorized commodity. The scrvice ws at
ell times ovelledle to the public. Circumstaonces beyond the
coatrol of the carricr forced him out of his worchousc terminol,
and e found himself unablc to obtain o new terminal, although ke

made ¢very reosoncble ¢ffort to do so.
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s previously stoted the consideration to be paid for the
operative right and cquipment is $11,620.10. Of tals eamount appli-
conts allocate $6620.10 to the couipment and $5000 to thc operctive
right 2nd otiker intangidlcs. The $6,620,10 represents the de-
precicted value of the equipment. Such may be the understending
between the partics, but it should be clearly understood that the
enthorization hereoinsfter granted is not an cpproval of the purchose
price in any respeet, nor o finding of value for the purposc of
rote fixing, issuwonce of seeuritics, cceountlng, or for any other
purposc. No exeminction has been zade by this Commission, nor by its
authorized rcpresentotives of the physical osscts involved in this
transfer as to their existence, value or ovmersiip.

Scetion 52(b) of the Public Utilitiles Let provides that:

"The Commission shall have no power to authorize

the capitalization of the right to be ¢ corporation, or
to cutnhorize the copitalization of any freanchise or per-
ait vhetscever or the right to own, operate or cnjoy any
such francaisc or permit, in excess of the amount (ai=-
clusive of any tex or amnual cheorge) cetually poid to the
State or to 2 political subdivision thercof 2s the con-
sideration for the grant of sueh franchlse, permit or
right...”

The rceord docs not specifically show whot amount, if any,
Trianglc hes pcid for the operetive rizhts whiel it now desires to
transfer to Ven Lines. Te have knowledge, however, of the poyment
of 2 $50 filing fee to the Roilroad Commission. In our opinion,
based on thc record beforc us, it should charge $4,950 of the

purchese price to surplus.

In view of the record Zerein the trensfer appenrs to be

in the public interest and will e anproved.
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Coast Van Lynes, Inc. is placed upon notice that "oper-~
ative rights" as such do not constitute a2 class of property waich
may be caritalized or used £ gn element of value in rate Jixing
for any amount of money in excess of that originally paid to the
State zs the considerztion for the grant of such rights. ~side
from thelr purely permissive aspect, they extend to the holder 2
full or partial nmonopely of 2 class o; business over a particular
route. This monopoly feature may be chcnged or destroyed at any
time by the State which is not in any respect limited to the

number of rights which may be given.

The following form of order is recommended.
QRDZE

Application having been made as above entitled, a public
hearing having been held, 2and the Commission being of the opinion,

and hereby finding that public convenience and necessity so recuire,
IT IS ORDERED:

(1) Thet El1is Brown znd P. M, Follensbee, partners doing

business as Triangle Trensfer & Storage Company, »e and they are

hereby authorized to sell, and Coast Van Lines, Inc., a corporation,

is authorized to purchese and acquire the operative right and equip-
ment referred to in the foregoing opinion and thereafter to operate

thereunder.

(2) That the authority nherein granted is subject to the:
condition that Coast Van L;nes, Inc. charge to surplus; S4;95O of
the price peid for said properties, and further to the condition
that Coast Van Lines, Inc., its successors and assigns; shall never:

claim before this Commission, or zny court or other public body, 2

-8~
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value for saild overative rights or claim 2s the cost tlhereof, an
amount in excess of that paid to the State as the consideration for

such rights.

(3) Thet applicants sholl comply With the rules of the
Commission's Generzl Order No. 80 and Part IV of Generzl Order No.
93«4 by filing, in triplicate, and concurrently meking effective
tariffs and time tables satisfactory to the Commission within sixty
(60) days from the effective dote nereof, and on not less than one

(1) day's notlce to the Commission and tae public,

The effective dote of this order shall be twenty (20)

deys frem the dote zereof.

The foregoing opinion and order zre hereby approved and
ordered filed as the opinion znd order of the Railroad Commission
of the State of Californiz.

Dated at ;z?o 62;L1<£L,° , Californic, this Lgi:f:\

bé\,(% . U, 1944,

/ M
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COITIISSI0NERS )




