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BEFORE THE RALILROZD COLMISSION OF THE STATE OF CALIFORJIA

MARKET STREZT RAILwWAY COMPANY,
a ¢corporation,

for an order authorizing (a) the sale of
all of its operative properties within
the City and County of San Francisco and
County of San Mateo, and &ll of its fran-
chises, permits and licenses of any kind
or character necessary or ¢esirable in
connection with the operation of sald
operative properties to City acnd County
of San Francisco, a municizal corporation; |
(b) applicant to incur a nemporary in- %
\
{
/

In the Matter of the Agplication of %(:Z;?H
9

Application
No. 26323

debtedness in the amount of not to exceed
82,000,000 and to enter into a dbank loan
agreement and to mske, execute and deliver
a mortgage, deed of trust, assignments and
other instrumeats securing such indebted-
ness; (¢) and the cancellastion of all
tariffs of applicant now in effect and on
file with the Commission, effective Sa2p-
tember 29th, 1544, 2t 5 o'clock A. M.
Pacific Wer Time.

Samuel Xann, Presicdent, Market Street Xailway Company
and Cy»il Appel, Attorney, for Applicant.

John J. O'Toole, City Attorney, Dion R. Holm, Counsel
ol

for Pudblic Utilitiss Commission, and Poul Zeck, Rute
Engineer, for City and Cownty of Sa Trancisco.

James C. Purcell for Dennis A. Lang, et al., Protestants.

Robert Scott for Division 1004 of Carmcn’; Ualon.

BY THE CCMMISSION:

ORPIXNIOX

In this application, Market Street Reilwey Compzany, here-
inafter referred to as the Company, asks permission to sell and

transfer all of its operative propertles to the City and Countly of

-
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San Francisco, hereincfter referred to as the City; to enter into
a bank loan agreement, to make, cxecute and deliver a promissory
note, first mortgage or deed of trust, chattel morvgage, collateral
pledge agreement ané assigament, securing the cane, 2s in said
vank loan agreement provided, or in the alternmative, 2 disclaimer
by the Railroad Commission of any jurisdiction over the execution
of said bank loan agreement or the borrowing of moneys thereunder
or the securing of the same as in said bank loan agreemcnt »ro-
vided; znd to cancel rifTs of the company now in effect and
on file with the Commission, cffective September 29, 1944, 2
5 o'cloek A.l. Pacific War Time.

At 2 special election neld in t?i)City ané Cownty of
San Francisco on May 16, 1944, = majority of the gualified
electors voting at such election voted to zmend the Charter of the
City by cdding thereto a new section, to-wit: ll9.l,Iproviding a
plan for the purchase and acquisition of the operative propertles
of the Company. The Charter amendment was approved by the State
Legislature on June 7, 1944.

On July 27, 1944, the Board of Directors of the Company

adopted a resolution authorizing the sale ol the Company's opera-

tive properties to the City for $7,500,000, paycble 2s %ggvided in

said Charter amendment. On August 3, 1944, the holders =~ of more

©

Votes in favor of amendment, 108,621; votes against
amencdment, 84,078,

(2)

At the stocknolders!' mecting, the owners of 232,532
shares of stoek voted in favor of the szle of tne
Company's properties, wnile the holders of 4,867
shares opposed the sale.
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than “wo-thirds of the Company's outstanding stoek approved
and consented to the sale.

A copy of said Section 119.1 of the Charter of the
City, end a copy of the contract between the City and the
Company are on file in this application as Exnibit A" and
Zxhibit 1, respectively. Exhibit 1 contains 2 description
of the properties whicl the Company has agreed to sell and
transfer to the City. They comprise 2ll of tae sroperties

used by the Company in rencdering transportation service.

As stated, the City has agreed to pay £7,500,000 for
the properties. O0F this sws, $2,000,000 is to be peid con-

currently with the transfer of the properties and §5,500,000
Py -4 2

1s to be paid out of the carnings of the combined railway

operations, or otherwise 2s provided in said Section 1i6.1
of the Charter of the City. Any wnpald balances are to bear
interest at the rate of 4% per annum.

The Company agrees o tranéfer to the City all cf
operative propertics free and clear of all claims, liens
encumbrances. 3eforc it can convey title to the City,

the Company must moke provision for tae redemption cf its
outstanding first mortgoge bvonds zmounting teo about $3,500,000.

-

It azs called the boands for nayment oan Octover 1, 1944. In
: Targo Bank & Uaion Trust Co., trustee under
the Company's deed of trust securing the payment of the boads,
can release the properties from the lien of the deed of trust
on Seoptember 29, the Company will cdeposit with the trustee,
prior to that date, sufficient funds to pay the bonds and the

acerued interest thereon. However, tae $2,000,000 initial
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payment by the City, plus the Company's ¢cash on hand, is not
enough to pay the vonds. To provide itself with acdditional
meney to pay the bonds and 2 §255,000 note neld by The Anglo
Californiz Notional Bank of San Fraencisco, the Company has

entereé into zn agreement with the Bank of America National
Trust and Savings Association for 2 loan of not excéeding

$2,000,000 tc be evidenced oy demand note. The note bears
interest at the rate of 4 per annum, payable semi-annually,
subject to a reduction of the interest rate if the principal
or any part thereof is pzid within one year after the da<%

\

of the note. AS security Jor the nayment of the note to
Bank of America National Trust and Savings Association, - the
Company zgrees to assign to the bank 1ts interest in the con-
troct between it and the City, and further agrees to morigage
to the bank its nonoperative properties and comply with the.
nrevisions of the loan agreement. No operative properties
are being mortgaged to secure the payment of the note.

The Company asks the Comalssion to approve the ex-
ccution of the bank loan agrcement and the docwsents referred
to therein or make a finding that it has no jurisdiction over
said bank loan agreement or the borrowings ol money therewnder
or the securing of the same as in said egreement provided.
The testimony shows that the bank loan agreement has been

signed and that the demand note to walch reference is made
therein will be issued prior to the transfer of the Company's
propersics e tha City. TIke only phase of the agreement

-

which moy come under our jurisdiction is the issue of the

'

demand note. The Commission nas herectofore taken the position

4
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+hat it had no iurisdiction over the issue of demand notes.

‘x

But “hose were notes issucd for purposes other than the re-
funding of indedbtedness previously authorized by the Con-
mission. In this case the record ¢clearly shows that the
Company will use the proceecs of the demand note to pay in
part its outstanding vonds and the note held by The Anglo
California National Bank of Sen Francissto. It occurs to us
that such payment may bde deomed a rerfunding of indebtedness
whieh without Commission authorization would e prohibited
by Section 52 of the Public Utilities act. To aveid the
raising of any guestion 2s to the validity of the demand
note on the ground that its issue was rnot suthorized by the
Commission, the Order nerein will autherize its issuwe. The
Commission's authority over the bonk icen agreement is
derived from Section 52 of the Public Utilities Act and ex-
tends only to the issue.of the note. We do not regerd the
assignment of the Company's interest in the contract with
the City as an assignment of punlic utility property, for
1t will become effective only if snd when conveyance of its
utility property is made to the City. Under Section 51 cf,
the Public Utilities Act, we are given no control over the
mortgaging of nonoperative property. |

L protest to the granting of this application has
peen filed by Dennis A. Lang and taree other persons who are
plaintiffs in damage actions now vending in the Superior
Court of the City and County of San Francisco. These protese

tants zllege thet the gronting of the application by the

Cormission would enable the Coupany to render itself in-
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solvent, and that thereby the protestants would be hindered
and delayed in any attempt to collect moneys due them should
they recover judgments in thelr Court actions. They moxke no
claim zhot the Company's wndertaking to convey its wutility
properties to the City was conceived with the pursose of de-
frouding creditors, but they do cllege +hat the purpoesec of

the Company in giving o note to tae Bank of America National
Trust and Savings Association, secured by 2 transfer of assets,
is to ninder, delay and defraud protestants and other creditors
of the Company. This Commission does not nave jurisdiction,
of course, to determine what Aisposition shzll be made of the
assets of 2 corporation after it is permitted to cease its
public utility operations. Nor would the Commission have
authority to refrain from approving the aequicition of a
utility oroperty by & municipality, under such circumstances
as nere presented, merely because some cispute may arise oe-
tween claimonts to the assets of the continuwing nonutility
corporation. However, we nay appropriately point out that

the evidence presented to the Commission in this proceeding
refutes the claim of the protestants that the Company's intent
anéd purpose in securing 2 temporary bank loan is to avoid th
payment of any of its liabilitiss. Tae loan is mace so v

the Company can pay its bonds and deliver its operative

ertics to the City free and clear of 2ll ercumbrances.

the consolidated operations result in the earninzgs indicated

¥

in Exhibit 2, the daak loan will be paid within one year after

N

date ond the properties and rights put up as collateral to
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secure the loan will be returned tb the Company. In th2 nean-
time, the Company is retaining $400,000 in casn to aeet current
expenses. Moreover, provision is made in the bank loan agree-
ment for increcsing the Company's btudgeted operating expenses
oy an amount of the Jjudgments obtained agoinst the Company in
excess of the estimated amount allowed in the Company's
budgeted expenses filed with the vexnk. The testinmony of
Samuel Kamn, President of the Complay, Shows thet it is tae
jntention of the Company to »2y all of its indebtedness and
that no dissolution of the corporation will be considered
watil the Comoany'sc obligaticns are taken care of. We bdbelieve
that the recuest of the vrotestants should be denied.

The transfer of the operative properties of the
Company is in the public interest in that it is the only
means at hand for improving public transporiction service in
the City and County of San Francisco. 3By consolidating the
Company's operative properties with the City rallway prop-
ertias, vetter utilization can de made of the four tracks on
Market Street, universal transfers will be issuved, unnecessary
service can be abandoned, new service added, and additional
equipment purchased.

The Company, &5 stated, preposes to transfer all of its
operative properties to the City on the 29th day of September,
1944, a% the hour of 5 o'cleck A.M. Pacific Wer Time. AT that
time the City will commence to use said propertles and to fur-
nish street railway and coach service to the generzl public in
San Froncisco and the County of San Mateo by means of sald prop-
erties. The Company, therefore, desires to cancel all tariffs
now in effect and on file with the Commission, such cancellation
to be effective on the date and hour mentioned kerein. Upon the
cale of its operative properties to the City, the Company celses

%o be a public utility.
-
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A public nearing hoving been held ox thls ap pplication,
amd the Commission having conciderad the evidence subnitted at
such hearing and it being ol the opinion :haf the money which
Market Street Railway Company will obtain tarbugh tne 1ssue of

the note herein zuthorized is reasoncdly required by saié Nariket

cation should be g*antaa as herein provided, therelore,

IT IS HERZBY OXCERED as follows:

1. Market Streoet Rzilway Company may, after tae date
hereof, issue to Bank oI Amerlca Nztional Trust and Savings Associa-
<ion, in 2ccordance with the terms cf the agreement filed in-this
application as Exhibiv "B;" its promissory demend note Ior the prin-
cipal sum of not exceeding 82,000,000, znd use the proceeds to pay
in part its outstanding donds cnd its note neld by The Anglo Cali-
fornia Netionel °".£ of San Fruncisce.

2. Ma:ket Street Ruilwey Company moy, wfter the date
herecf, sell and trans:cr £0 the City znd County of 3an ¥rencisco,
all of its opcrative properties,'mora perticularly described in the
contract file‘\in +his application us Exhibit Nc;‘l,fsa;d szle and
transfer to be made pursuant o she terms of said contract.

3. Concurrently with the sala and transfer of scid oper-
atxve oroperties to the City and County of Szn Francisco, Market
St“eet Railway Company may cancel all of i%ts tariffs now in effect

and on file with the Commisslon, and cease o engege in the pudblic

utility business.




;\-26323’ 0-9

- @

L. Market Street Railway Company shall pay the fee
prescribed by Section 57 of the Public Utilitles Act.

5. Market Street Railway Company shell within ten (10)
days after the szlc and transt t the
City and County of San Francisco 1
of the note issued uwnder the authority hercin granted and 2

ment showing the date and nour waen sald sale and’ Transicr was

made.

6. The effective date of this Order shall be the date

hereof.

Dated zt San Fruncizco, Californiz, this Egﬂéfglaaay of

September, 1944.

L /(%

Commissioners -

RAILROAD COMNISTION
STATE OF CALIFOMNIA




