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D~c:i.sion No. v t'\.)~~d 

In the Matter of the .t.pplic~ tion of 

MARt'2,T STREET f\J..IU;AY COMP;"W{, 
a corporation, 

for &n order ~uthorizL~g (a) th~ sale of 
all 0:' its opera ti ve properties wi thin 
the City ane. County of Sa."1 Frar..cisco and 
County of San 1'10. teo> and &11 of i ts fra..~­
chises, pernits and licenses of any kind 
or character necessary or desirable in 
connectior. with the operation 0:''' said 
operative properties to City nnd County 
of San Francisco, a ::Lu.~ici~31 corporation; 
(b) applic~~t to ~c~r a ~e~porary ~l­
d·ebted.~ess in the u::01.mt o;~ not to exceed 
$2,000,000 and to en tel" in to a bank 1<'3n 
agreecent ~nd to m~ke, execute and deliver 
a oortgage, deed o~ trust, a.zsien:~nts nr.d 
other instr~e~ts securL~g s~ch L~dcbted­
ne~s; (c) and the canccll~t1on o~ all 
tariffs ·0:' applicont now in e:'fect and or. 
file v:1 th the Cotl:llission, eff€ct1 ve SI~P­
tember 29th" 1944, at 5 o'clock A. M.. 
P&c1f1c War Time. \ 

~ _________________________________________________ 1 

Application 
No. 26323 

Samuel K:::.bn" Pr~sider~t, M~.rket St!'el~t R:?:Llwo.y Company 
and Cyril App~l) A ttornc:l". for Applic~m.t. 

John J. OTTool~" Citj' Attorn'.?~·, Dion R • .Holl'~, Cotm$el 
for Public Utili tioas COr:u:'.ission, ~~d. P::.ul zeck .. Rate 
Engi."l.cer, for Citj" v.nd County of San Frar.:.cisco. 

Jaces C. Purcell ~or Dennis A. ~~~g, et al., Protestants. 

Robert Scott for Division 1004 of Car~cn's Union. 

BY TF..E COr.::MISSION: 

In this o.pplico.tion, Mo.rket Street Rc.ilwC!y Conpz.ny, here-

inafter referred to c!s the Cot:Pa..~y" 3;:5ks pern:.ission to sell CJ.nd 
transfer all of its opera ti ve proper'.;1es to the City :::.nd CO\l..~ty of 
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San Francisco, her€~l~fter referred to ~s the City; to enter into 
~ b~nk loan agreement, to make, execute ~d deliver a promissory 

note, first mortgage or deed of tr~st, chatt0l mortgag~, collateral 

pledge agreement and assi~~cnt, securing the same, as in said 
ba.Y1k loa.n agreement provi,ded, or in the 0.1 terna ti ve, a disclo.imer 

by the Railroad Cornn:ission of' any ~'lll"isdiction over the execution 

of suid bank lo~~ agreement or tho borrowing of moneys thereunder 

or the securL~g of th~ same as in said ban}: lo&n agreement pro-

vided; 3nd to c~~cel all tariffs of the company now L~ eff~ct and 

on fill2' with the COr:l!':lissior., cff'oecti VI? Septer.1ber 29, 1944, at 

5 o'clock A.M. Pacific W&r Time. 
At a special election held in the City and County of 

(1) 
SriX"' .. Fra."lcisco on :llc.y 11), 1944, ::. ::1aj ori ty of' the quulified 

~lectors votL"lg at such election voted to ~mend the Charter of the 

City by :;.dding thereto a r.ew section, to-wit: 11.9.1, providing 0. 

p1ar. for the purch~se and acquisitior. of the operative properties 

of the Company. The Chr,rtcr aoend..-nent was appr'oved by the State 

Legislature on June 7, 1944· 
On July 27, 1944, the Board of Directors of the Company 

odopted So resolution authorizing the s2.1e of the Cot:'lpanyT,s 0pl?,ra-

t1v€ properties to the City for $7,500,000, pay~ble as t~)vided in 

said C~o.rtel" s'mendment. On AUf,ust .3, 1944, the holders' of r:lore 

(~) 

(2) 

Votes L~ favor of a!l1~ndr:lent, 108,621; vot0S agaL~st 
amendment, 84,078. 

At th.~ stocY.holdcrs T r.1ccting, the oV.':lcrs of 232,;33 
shcl"CS of ztock voted L~ f~vol" of th~ zs10 of th~ 
Compa.~y' s propertic:, while the holders of 4,867 
shares opposed the s~le. 

, J'. I'· 
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than two-t~irds of the Co~panyTs outzt~~di~g stock app~oved 

and consented to the sale • 
. A copy of said Sectior. 119.1 of the Charter of the 

Ci ty, ~"ld oS. copy of the contract between the City a.."'l.C the 

Company are on file i:1 this application as Exhibit ITA!! and 

E~~ibit 1, res~ectively. E:~ibit 1 contains ~ descrip~ion 

0 -1=' tAl=> "ro ... c .... t.; es m .... ·i C'''\ ""1"1e Co· ... """·'~ .. y :-~s Peree..:!. to ~eJ."l ",.,.,..:1, • • ... _ J/ ~.J. .. - I.L .. _... 1,.." J."'I"J,- .:....... - " - ~ .. v 

transfer to the City. They co~prise all of the ~rope~ties 

usee. by, the Coopa.."lY i~ rcnderi~g transportc.tion service. 

As st3ted, the City hc= agreed to ~ny $7,500,000 for 

the properties. Of this S~j, $2,000,000 is to be paid con-
cu:-rently wi tl". the tra.'1.s!er of the propertif~S end $5,500,000 

is to be pa.id out of the earnings o-r the cO::lbi."'led railwa.y 

operations, or otherwise 2S provide~ L"l said Section 119.1 
of the Cha~ter of the C1 ty. A.."ly u.."1pa1d bc.lances are to bear 

interest at the rate of 4% per ~"l.."'lU:. 

The Comp~~y agrees to tr~1sfer to the City all cf 
its operative properties free a~d clear of all claims, liens 

and onct::.mbr2...."lces. 3efo:::'c i t C:l .. ~ convey title to the City, 

the Compony must ~~ke provision fo~ tne ~ede~ption cf its 
outst~nding first ~or~z~~e bones amo~~tine to about $3,500,000. 

It hG.s c:3.11cc. the bonds for ,c.~0nt on October 1, 1944. Ir .. 

o:::,c.er that Wells Fargo Be:J~ & Ur..ion T:-ust Co., t~ustee '\.ir.c.er 

th~ Companyf~ deed of trust securing the pa~ent of the bonc~, 

C~ relccsc the properties froo the lien of the deed of trust 

on September 29, the CO::1pClny will C:epo~it with the trustee, 

prior to that d~tc, sufficient funds to pay the bonds and the 

acc~ued interest thereon. however, the $2,000,000 initl:3.l 
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payment by the City, plus the Co~panyfs cash on h~d, i~ not 

enough to pay the bonds. To p:ooviee i-:sclf with additional 

money tc pay the 'bonds a."lci a $255,000 note held 'oy The Anglo 

California Notion~l Bank of S~"l Francisco, the Coupany has 

entered into =n a,gree:nent with the Ba.."'1k of America National 

Trust m;;d Sa ...... ings Association fo:- 0. loan of not exceeding 

$2,000,000 to be evidenced by a demand note. The note bears 

interest at tbe rate of 4~; per ar..num, payable seI:li-annu'llly, 

subject to a reduction of tl'lc interest r~te if the principal 

or rrny part t!!ereof is p~id wi thin or.e year after the da':e 

of the note. As sec'J.ri ty fo:- the ~:'aY':~ent of the note to 

3ar.k of Alnerica N:ltionc.l ~rrust c.nd Savings AssociD.tion", the 

Co:op:l..'1.~' ~grQes to nssign to the bor.k its interest in the con-

tr:ct bl~tween it onel the City, .:lIlc' further ilgree~ to mortgage 

to the bank its nonoperative properties ~d co~ply with the 

previsions of the lo,? .. n ogreer:1ent. No oper~ti· .. e properties 

Sore being :nortec.g~~d to secure the payment of the note. 

The COr:lP~"'l.Y asl~s the CO:':' ... '1lizsion to al~prove the ex-

eC';ltion of the bz..:ll( loo.n ~grce:nent a."'lc, the docu.~ents refe:":"ed 

to therein or ::1:lkc 0. finding tholt it has no jurisdiction over 

said bank loan ag=ee~ent or the bor~owings or,money thereun~er 
or the zecu:ing of the sar.c ns in soid agree~ent provided. 

The teztir:lony shows thct the bank lotm agreement h~s been 

signed. and that the demc.nd note to which reference is made 

the~ein will be issued prior to the transfer of the Company':;: 

properties -:;'0 t.h~~ Ci,ty. T!,:,~j only pho.se of the agreement 

which I:lo.y CO!:i~ under our juriza.iction is the issue of the 

demo.ncl note. The Cor:ll:li~si~n has heretofore taken the pos:\. tion 
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that it had ~o ju=isdiction 07er the issue of dem3nd notes. 

But those wore notes issued fo'!' p\U'pozes other than the ro-

f~~ding of indebte~~ess previously authorized by the Com-

!:lission. In this c~s~ the record clearly shows th::.t the 

CO~p~~y will use the proceeds of the clem~~d note to p~y in 

p~rt its outst~~ding bonds ~~d the note held by The Pnglo 

California National Bar'..k of Sc...'I'l Frr..."lcis'::o. It occurs to ~s 

that such po.y:nont'may be dec!nl0d 0. refunding of indebtod..~ess 

which wi~hout Co~ission authorization \~ould be prohibited 

by Section 52 of the PubliC Utilities Act. To avoid the 

raising of o.ny question as to the v::.lic~i ty of: the dema.."ld 

note on the grou.nd thz.t its issue was not a\l'thori:~ed by the 

Commission, the Order hc:rein will o.uthcrize its issue. The 

Co::uaisSion T S authority over tht.: bcnk l,:,c...~ agreement is 

... 

derived froI:1 Section 52 of the Public Utilities Act ~d ex-

tends only to the issue.of the note. We do not regard the 

assignment of the Com9~"lyts interest in the contract with 

the City o.s an assig!l!:ent oi' puolic ut:Lli ty property, for 

it will become ei'fecti vc only if ond wl'len conv~y~ce of its 

utility property is made to the City. Under Section 51 cf, 

the Public Utili ties Act> we o.:::-e gi ·,eu ~o control over the 

!:'!ortgagi."lg of r..onopcrati va property. 
A protest to th.e gran.ting of this application has 

been fileQ by De~"lis A. Lang and three other persons who a:::-e 

plo.intifi's in damage o.ctions r..O'.'l ?~ndi~g in the Superio:::-
Court of the City ~~d Co~~ty of San Francisco. These protes-

t:mts allege tho.t the g=::.nting of th.e o.~)plic~.tion by the 

Cor.U'lission 'would ennble the Cor:ipany to render itself in-
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solv~nt, 3..."ld th\lt thereby the protestants v.-ould be hindered 
and del~yed in any att8mpt to collect moneys due them should 

they recover judgr.1ents in their Cou::-t actions. They mo.ke no 

claim ~h~t the CO~p~~yTs ~"ldertaking to convey its utility 

properties to the City W~~ conceived with the pur~ose of de-

fr~uding creditors, but they do ~llege that the purpose of 
thG: Co:n.pany in giving c. note to the Bc.rlk of A:lerica National 

Trust and Savings Association, secured by c. tr~"lsfer of assets, 

is to hinder, delay a~d defraud protest~"lts and other creditors 

of the Comp~"lY. This Co=mission does not have jurisdiction, 

of course, to deter:nine what disposition sh~ll be oade of the 

assets of a corporation after it is ~ermitted to cease its 

public utility operations. Nor would the COrm:Ussion h::.\"e 

o.uthority to ::-efrain i'ror:l approving the acc;,uisltion of' a 

utility property by a ounicipality, uncer such circumst~nces 

as here presented, :::e::.-e1y because sOr.!e dispute may arise ·oe-

tween claim~ts to the assets or the continuing nonutility 

cor~oro.tion. HOI,':ever, we :1O-Y appropriately point oui; that 

the evidence presented to the CO;:'..":lissio:l in this proceeding 

refutes the claim. of the protestar.:cs tha.t t11c CO::l!,any's intent 
o.nd purpose in securing 0. tcmporo.:'y b;:l..."1,k loan iz to ~void the 

payment of any of its liabilities. The loan is made so that 

the Cl:n:lpany ca."'l ptlY its bonds .?.."lc. deli ve::.- its operc.ti ve prop-

erties to t~e City fre.;: and clear ·of' all er..cUI:lbrances. If 

the consolidated oper~tions res~lt in t~e earnings indicated 

in Ex..1.i b1 t 2, the bS:.Lk loon will oe pc.ie. wi thin one :/c:1r .:.fter 

date uno. the properties ~"ld rights put up as collo.tcral to 
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secu.re the 10a..'1 will be :-etu.rned to the COnlpany. In th~ meJ...'I'l-

time, the Comp~~y is retai~~ng $400,000 in cash to ~ect current 

expen~es. Moreover, provision is oade in the bar~ lo~~ cgree-

ment for increc.sing the Company's budgeted opcr:1ting expenses 
by ~n amount of the j~dgoents obt~ined against the Co~,any in 

excess of the estir:'l:lted ~!lot:..-;.t allowed in the Compo..~yt s 

budgeted expenses filed with ~he b~~. The testimony of 

Samuel K:lM, Preside!'l.t of the Cocpa:.."lY> shows that it is the 
intention of the Comp~~y to p~y ~ll of its indcbte~~ess ~~d 

that no dissolu.tion of the corpo:-ation will be considered 

t:.."'ltil the COr:lpo.nyt~ obliga.tions a:-e tru..:en ce.re of. We believe 

that the req,uest of the :9rotesto.."'lts should be denied. 
The transfe: of the operative properties of the 

Compc:ny is in the public interest in that it is the only 

mc~"lS at hand for improving public tr~sportation servic~ in 

the City and CO~"lty of So.."'l FranciSCO. By consoli~~ting the 

Company's operative properties with the C1 ty rail";lay prop-

erties, better utilization c~~ '00 ~nde of tha four tr~ck~ on 

Market Street> uni v.e:-sal tr:msfers will be issued" ur..necessary 

ser,,·ice con be abando:lec::., new seryice added, and addii;,ional 

c~Uip~c:lt purchcsed. 
The Cor:.pany, as :;tated, p:-cposes to tra:::.sfer ~ll of its 

ope:-c.tive propl?rties to the City on the 29th day of Septc:nber, 

1944, at the hour of 5 o'clock A.M. Pacific War Ti:ne. At that 

time the City will co~e~ce to use said properties and to fur-

nish street rnilw.1Y a..~d coach service to the ge!'ler:ll public in 
San Fr~:ncisco ancl. the County of San M:::.tco by mQZl!lS of s:?j.d pro~­

ertics. The Co~pany, the:-efore, desires to cancel all turiffs 

now in effect end on file with the CO~":l.ission, such cancellation 

to be effective on the date a:ld hour ~entioned herein. Upon the 
s~lc of its operative ,ropert1es to the City, the Com?~"lY ceases 

to b·e a public utility. 
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Be 

J... public hearing h.::.v1ng b~e~ held on this application, 

~~d th~ Co~ission h~vin~ con:ider~d th~ cvi~encc zub~it~~d ~t 

"'uc.,., ;"r.>'?r··r:~ "'nd ~t "'~';Y'C' 0· ... t'-p opi ..... .;o ..... ... • ••• ~ .... .I..u ...... ... 'J~ ...... o • .1. ... ........ . -:.h~t the ~oney which 

M:.rkct St::-cetRailw&.y Co:npor..y will obt:;;.i!'l. thro".lgh tC0 iS$\le of 

Street Rail ..... ;:.y CO!:!'lpc.n~7 to re1:U!ld indebted. .... ess; th::.. t the c'xpcndi-

tur C\_~ ..... 'or ~::, ... .Jc.' p" ..... r'losc~ "'-roe ·no-t-·, i'"' "1;"0' C or ~n "'~·'rt ...... e-=. "'0""" bly _ __ ...... ..., _ .... _ v , ..... - .... l"';;' ,. ' ........ ...:-. 

. charge~.ble to' ope-rating exper.zes 0:::' to incooe, ::tnd thc.t this c.ppli-

ell tion should be grWlto?d as herein provided, there:'or0, 

IT· IS HEREBY OF8E?.ED az follo;'ls: 

1. Mc:::-l{ct Str~et Railway Company may, after t!'l.e dat>? 

her~of, issue to B~~ o~ i\Oerica National Trust ~nd S~vines Associa-

tion, in (?ccorc1ance ','/i th the tcrrr.s of t!'l.C z.eree-:::ent filed in· this 

opplic~ltion as E:;d:ioi t liE" l! i t~ prol.':',issory dema ...... d not~ for the prir:.-

cipal sum o~ not excredine $2,000,000, ~nd US0 the proceeds to pay 

. ir. p8.rt its outs tr:.nd ing bond: ;:.r.d ::. tz note h~ld. ·oy The l,n610 Co.li-

fornia N~~ tionel E.::.nl-: o~ S::;n Frrlncisc:o. 

2. Mo.:,ke~ Street !\<.:ilv;:.y Co:r.p~ny ;:':;''';1, :..!'tcr the dc.-:'<e 

hereof;l soll B.nd tr.? ...... s!·cr to the Ci'~~ .. :;.nd C01;t.ty of S2.n FrGncisco, 

all of its operative prope~ties, cor0 particularly described in the 

contrQ.ct filed, in this .?,pp::'ic:: tion ::s Ex.'1.ibi t No.· l, soid :3~le and 

tr::.nsll;:r to be n:ade purS"!.lo.r.t tt) the terms of s~\id contro.ct. 

:3. ConcUl'rently wi tl: tho ss.l'? s.nd transfor of s:;.id oper-

ative :?ropcrtics to the. City o.nc. Cor~ .... ty of San Francisco.". Market 

Street Railway COInpo.ny m::.y co.nccl all of its tari!'fs nov: in effect 

one. on file with the COI1".r:lission, ~nd ceasE' to cngoge in the public 

utility business. 
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4. M.arket Street R::dlwilY Coi:';pany sholl pay th0 fce 

prescribed by Section 57 of the Public Utilities Act. 
S. Market Street R;~1lw::lY COr.l.po.ny shall within ten (10) 

d:::.y s aftcr the s.:.lo z..."l.d transfer of 1 ts oper::l ti 'I,;'e propo?.rti0s to t"~-= 

Ci ty and County of San F::-~.nci:sco ::'ile ,,;1 th th~ Co!:'.mission ~ copy 

of the note iss'..led Uo"l.der th0 :'J.uthor1ty herein granted s.nd a sto.t~-

ment show:~ng the d8. te ~nc. hou:.~ when said zz.lc ::.nd" tr:.nz::'-cr was 

made. 
6. The ~ffective d~te of this Order shall be the date 

hereof. 
Dated at S~n Fr~ncizco, C~lifornia, this ~~~y of 

SeptE~mber, 1944. 

Cot:'.:lissioners 

RAlLROt.O CCMf\'lISSIC,N 
!>-rft.n: OF CAl.l;:-O~N\1\ 


