Decidsion No. o lgoy

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

ok ¥ ﬁl%’
In the Matter of the Application of @‘@s’\“@“NA
PUBLIC UTILITIES CALIFORNIA CORPORA- W

TION and C00S ELECTRIC COOPERATIVE,

INC., for an order authorizing Public

Utilities California Corporation to Application No. 25928
scll 1ts electric and water systewms

in Del Norte County, Californila, %o

Coos Eloctric Cocperative, Inc.

Orrick, Dahlquist, Neff, Brown & Herrington,
by Hillyer Brown, for Sublic Utilitles

California Corporation.

J. Arthur Berg, for Coos Electric Cooperative, Inc.

John L. Childs, District Attoraey of Del Norte

County, and G. E. Ven Harvey, for Board of Super-
visors of Del Norte County, and for D¢l Norte
Chamber of Commerce, protostants.

BY THE COMMISSION:

QREINIQYX

Applicants request an order authorizing the transfer of pub-
1ic utility electric and water systems ir Del Norte County from Pub-
lic Utilities California Corporation to Coos Electric Cooperative,
fnc., puisuant t0 & proposed contract between the parties.

Public hearings were held by Exeminer Faankhauser at Crescent
City on Mareh L and 2, April 5, 6, and T, 1944, and at San Francilsco
on April 17, L944. Bricfs have been filed and the matter is now
ready for decision.

Public Utilitics California Corporation 1s a Callifornla cor-
poration organized in 1927. It owns and operates 3 number of public
utility electric, water, and telephone systems iﬁ various scctions of

Californie. The propertics here involved are the corporation's publl




utility electric and water systems which serve Crescent City and
Smith River and surrounding terriltory Iin Del Norte County. Such prop-
ertles were dedicated to public use many years ago and were acquired
by the corporation from predecessor utilities.

The proposed purchaser of these utility properties 1s Coos

Electric Cooperative, Inc:, a corporation organized in 1939 under the

stetutes of Oregon relating to non-profit corporations and associa-
1

tions. It owns some 200 miles of electric distributlion lincs in
‘Oregon, serves & number of communities in that State(e),'and has
about 1,000 members. Such properties have been financed by loans
obtained through the_Rural Electrification Administration.

The Oregon corporation takes the position that it wlll not be
a public utility subject to regulation in California in operating the
utility propertics which it proposes to acquire from the California
corporation. Protcstants to the proposed transfor urge, as one
ground of protest, that the Qregon corporation has no right to trans-
act Husiness as & public utility in California, becausc of section 26

: (3)
of the Public Utilities Act.

Most cases calling for a determination of utility status
arise from a chellenge of the character of existing operations where
the owners thereof have not submitted to rcgulation. The question
normally presented L1s whether the owning or operating entity has actec
in such & manner as to have dedicated its property to public use.

That question is not involved in this proceeding. Here the purchaser

(1) Orecgon Code, 1930, Title XXV, Ch. VIII, Vol. 2, secs. 25~ 801 et
seq; Oregon Compiled Laws, 1940, Vvol. 5, p. 508.

(2) Sumner, Fairview, McKinley, Dora, Sitkum, Gravel Ford, Bridge,
Remoto, Gaylord, Fishtrap (Hall's Creck), and Port Orford.

(3) Secction 26 of the Public Utilities Act reads as follows:

"Wo foreign corporation, other than those which by com-
plience with the laws of this State are entitled to trans-
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proposes to take over utility systems already dedicated to public use
and serving the public, and such purchaser intends to continue the
existing service.

Utility systems may not be tramsferred without authorization.
And a purchaser of property devoted to & public use takes such prop-
erty subject to all of its public utility obligations. This 1s true

even though the purchaser be an entity not subject to regulation un-

der the Public Utilities Act, such as & muﬁ§cipality, an irrigation

district, or other political subdivision.

In the instant proceceding the prospective purchaser of utili-
ty properties is not a political subdivision, but is & private cor-
poration organized under Oregon laws which permit the formation of
corporaticns "for the trensaction of any lawvful business on the ¢o-

operative plan." (See footnmote 1, supra.) Thus the question pre-

(3 cont'd.)

act & public utility business within this State, shall
‘henceforth transact within this State any public utility
business, nor shall any foreign corporation which 1s at
present lawfully transacting business within this State
henceforth transact within this 3tate any public utility
business of a character different from that which it is
&t present authorized by its charter or articles of in-
corporation to transact, nor shall any license, permit or
franchise to own, control, operate or manage any public
utility business or any part or incident thereof be
henceforth granted or translerred, directly or lndirectly,
to any foreligp corporation which is not at present law-
fully transacting witain this State a public utillity
business of like character, provided, that foreign cor-
porations engaging Iin commerce with foreign nations or
commerce among the several States of this Union may trans-
act within this State such commerce and intrastate com-
merce of a like character; and, provided, further, that
any foreign corporation, which may comply with the laws

of this State respecting foreign corporations, and which
owns at least ninety per cent of the outstanding capitsal
stock of any other forcign corporation transacting & pub-
llc utility business in this State, may succeed to the pub-
1ic utility business, franchises and rights of such latter
corporation and, thercafter continue and ¢arry on such
public utility business."”

(4) ¢ity of So. Pesadona v. Pasadena L. & W. Co., 152 Cal. 579;
Brooks v. Qakdale Irrigation District, 90 Cal. App. 225.
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sented is whether such 4 private corporation, orgenlzed to trensact

business on a ¢ooperative bésis, may take over and operate utility

systems in California without thereby becoming a public utility sub-
ject to regulation by the Commission.

The Constitution of California declares that every "privete
corporation, and ¢very lndividual or association of Individuals, own-
ing, operating, mensging, or controlling” any plant furnishing light,
vater or power, 'cither directly or Indirectly, to or for the pubdblic,
# » * 135 hereby declarcd to be & public utility subject to such con-
trol and regulation by the raillroed commission as may be provided by
the Legislature, * » #+." (Article XII, sectiom 23.)

The term "corporation,” when used in the Public Utilitics Aet, . -
"{ncludes & corporaticn, a company, en assoclation =nd a joint stock
association." (Sec¢. 2(¢).)

The term "clectrical corporation” imcludes cvery corporation
or person owning "any eclectric plent for compensation within this
Stete, except where electriclity is generated on or distributed by
the producer through private property alone solely for his own use
or the use of his tenants and not for sale to others.” (Sece. 2(r).)
The term "water corporation’ dincludes every corporation oOr person
owning "any water system for compensation within this State." (Sce.
2(x).)

The term "pubdblic wutility," wheon used in the Public Utilities

(5) Scetion 1 of the Act for Regulation of Water Companies (Stats.
191%, p. 84, as amended) also provides thaet any one who sclls, leases,
rents or delivers water, wlth certaln cxceptions not relevant here, is
& public utility. Secction 2 of that statute exempts from regulation
so-called "mutual companics,”" corporations or assoclations delivering
water to no one cxcept stockholders or members at cost, and organized
solclg for that purpose. The stockholders or members of & truc 'mu-

tu&l, DV S@PVIH& TICDSCLYES With their own water through their own

systom, cach owning 2 proportionete interest thorein, do nct th&”@by
dgalcate tholr privato supply and facilities to public use. It has
alreedy been noted, however, that questions rclating to dedication

and status are not involved in this proceceding, &s the properties have
beea dedicated to pudblic use for many years, and tho proposcd pur-

chaser necessarily will continue existing scrvice.
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Act, includes cvery clectrical corporation and cvery water corpora-

tion "where the service is performed for or the commodity delivered
to the public or any portion thercof." (Sce. 2(dd).) The "'public

or any portion thereof' 2s herein used means the public generally, or

any limited portion of the public « * # for which the service is per-
formed or to which the commodity is delivered, and whencver any * * *
clectrical corporation, * * * water corporation, * % # performs &

service or delivers o commodity to the public or any portion thereof

for which any compcnsetion or payment whetsocver is received, such

» # % ploctrical corporation, * * + water corporation, # * + 13 here-
by declared to be a public utility subject to the Jurisdiction, con-
trol and regulation of the commission and the provisions of this
aet." (Sec. 2(ee¢); emphasis added.)

The Public Utilitics Act docs not exempt a private corpora-
tion from regulation as a public utility merecly because such corpora-
tion may have been organized on a cooperative basls. Moreover,
Californie law docs not prohibit cooperative corporations from en-
gagling in utility business.

Under the Civil Code & "cooperative corporation” is onc "com-
posed of ultimate producers and/or consumecrs * * * organized for the

purposc of conducting any lawful business primarily for the mutual

benefit of its sharcholders and/or memders * # * and the carnings,

savings or benefits of which are used for the general welfare of the
sharcholders, members, or patrons or are distridbuted + * * propor-

tionctely and equitably among the »ersons for which 1t docs busliness
upon the basis of the amount of their transactions and/or participa-
tion in production; * * *." (Sec. 653.1; cmphasis added.) Five or
more persons may form & cooperative "for any lawful purpose’ by fil-
ing articles of incorporation. (Secc. 653.3.) Furthermore, coopera-

tive corporations "shall have and enjoy oll rights, powers, and




privileges gronted generally to corporations by the laws of this

State, cxcept as may be inconsistent with the provisions of this
title." (Sec. 653.5; cmphasis added.)
A "nonprofit corporation,’ under the California Civil Code,

may be formed "for any lawful purposecs such 2s * + # for rendering

services, which do not contemplate the distribution of gains, profits
or dividends to the members thereof, and for which individuals law-

fully may associate themsclves, subject to laws and regulations appli-

cable to particular classes of nomprofit corporations or lines of ac-

tivity. The carrying on of business at a profit incidental to the
main purposes of the corporation * * * shall not be deemed forbidden
to nouprofit corporations.” (Scc. 593; emphasis added.)

Thus, i1t 1s clear that Californiz laws permitting the forma-
tion of nomprofit cooperativc corporations not only fall to prohibit
such corporations from engaging in public utility businecss, but cx-
pressly provide that such corporations may be formed for "any lawful
purpoecs.” The enabling statutes also rcecognize that such corpora-
tions shall be "subjeet to laws ond regulatioms” appliceble to partic-
uler "lines of activity.” And the public utility . business is 2 "llme
of activity” which is subjecct to certain laws and regulationms.

The articles of the Oregon corporationm indicate that one of
the purposcs of the corporetion is to furnish clectriclity and water
"to its memders,” and such articles providc thet the corporation
"shall render no service to or for the public.” However, the powers
end purposes which mey be set forth in articles of incorporation do
not of themselves fix the future status of a corporation as being
utility or non-~utility in character. Tven 1n cases wherc the issue
is whether there has becen a dedication to public use, the test of
status 1s to be fourd in ccts and performance, rather than in state-

ments contained in articles of incorporation or in by-laws. As &al-




ready noted, the properties here involved have been dedicated to pub-
lic usc for many years.

Consistent with the fact thet 2 purchaser of utility proper-
ties takes such properties subject to all utility obligations, the
record herein shows that the Orcgon corporation plans to continue
service to all members of the public now.servcd by the Californie
corporation, will assume the latter's service aund comtractual obli-
gations, and proposcs to extend sorvice to other membors of the public
who apply therefor. |

The Opegon corporation’s articles and by-laws provide that
"any person, firm, corporation or body politic” may become & "member"
upon paying & five-dollar "membership fec," agreeing to purchase
electricity or water, agrecipg to comply with the artiélcs, by-lavs,
end rules, and being "aceepted for membership.” Payment of the five-
dollar membership fec makes & member cligible for ome clectric and
one water service comncetion. An additional five-doller fec must be
paid for cach additional scrvice comncetion.

Before 1944 the articles provided that no membership certl-
ficate should be issued until the memdership fee "has been fully paid
for in cash,” and such poyment deposited with the treasurer. In Janu-
ary of 194%4, after the prcsent opplication was filed, the articles
were amended to provide that membership certificates should not be
issued until the membership fec "has been fully paild and such payument
nas been notcd on the books of the Corporation.”

The proposcd comtract of sale, attached to the applicaéion
herein, provides that the Oregon corporation shall not only admit to
membership all of the California utility's customers who gpply, but

shall pay the membership fees of such utility customers. In LO43

(6) Art. II, sec. 2 of the proposed contract of sale roads 23 follows:
"purchaser" (the Orcgon corporation) "shall admit to membership

all consumers who shell be receiving service from the System on the

closing date and who shell make application for membership in Pur-




the Oregon corporation's dircctors resolved that each customer of the
California utility at the time of transfer automatically would become
a member in good standing, and relicved of the five-cdollar membership
fee payment. In L1944 the dircctors resolved that membership fees

of utility customcrssof the California corporation be paid by the

Oregon corporation. The form of application for membership recites

éhat the Greget astnemation "WILL DAT OO DERGLL of dpateent the sum

of $5.00, which will comstitute tho applicant’s membership feo."

Undor tho purchasc agrecoment the Oregon corporation will as-

(6 cont'd.)

chaser; provided, however, that such consumers shall agree to be bound
by and comply with the provisions of the articles of associetion and
the bylaws of Purchaser and by such rulcs and regulations as may from
time to time be adopted by Purchaser. The memdership fee of Purchaser
with respect to ¢ach such consumer shall be paid by Purchaser.”

(7) A resolution of October 28, 1943 provided in part as follows:

"NOW, THEEREFORE, BE IT RESOLVED by this Cooperative that upon the
closing date of the agreoment for the purchase of sa2id clectric and
vater systems by the Coos Elcctric Cooperative from the Public Utili-
ties Californla Corporation, that cach and cvery user now connccted
and procuring scrvice of elther cleoctricity or water, or cither or bdboth
of them; and rceeiving such service on the closing dote of said agree-
ment, be and they are heredby declared to automatically bocome memdbers
of this Coopcrative in good standing;

"BE IT FURTHER RESOLVED thet such members be and they are hereby
relleved of the necessity of the peyment of the $5.00 membership fee;

"BE IT FURTHER RESOLVED thet it shall not be necessary that cach
of sald uszers file the applicaticn for membership by the closing date,
but thot epplications be made and £iled with the Cooperative as rapid-
ly &3 conveniently possible thereafter.”

(8) A resolution of Fedbruary LC, 1944 rceds in part as follows:

"WHEREAS, the consumers on the lines to be zecquired as herein-
adove mentioned have been receiving clectric and water service for a
substanticl period of time, requiring mo development period before
usage of such consumers reaches pay-out levels;

"NOW, THEREFORE, BE IT RESOLVED, that the Cooperetive pay the
membership fees in the Cooperative of the consumers on the clectric
and water systeoms to be acquired and issue membership certificetes
to cald consumers upon receipt of signed applications for membership
from such consumers.”




sume all scrvice contracts of the California corporation, as well &s
franchise and permit obligations.(g) The propeosed decd includes 2ll
licenses, franchises, ordinances, authorlizations, privileges and per-
mits of the California corporation, issucd by the federal or state
goveraments, or any politicel subdivision, board or commission, au-
thorizing tho construction, operation or maintenance of the physical
properties, in so far as such franchises, cte.,permit of conveyance
or &ssignment. Both the deed and the purchese agreement include ell
exlisting contracts rclating to electric or woter service "to the ulti-
mate consumer.” The Oregon corporation will assume liabilitics of
the California corporation with regerd to the refunding of consumer's
deposits and refundadble contributions for extensions.

The obligetion to purchasc the properties of the Celiffornis
corporation 1s conditioned, under the purchase agrccment, upon the
obtaining by the Orcgon corporation of all "orders, franchises, cer-
tificates, permits, consents and approvals, to the extent required by
law, from all Pederal, Stete and local authorities havimg jurisdic-
tion in the premises, in connection with the operation by Purchascr
of all or any part of the System; % » #."

Not only will existing customers continue to receive utility
s¢rvice from the Oregon corporation, but the latter plans to extend

such scrvice to some 300 additicncl users. When surveys have been

(9) "« # # pupchascr shall * * + assume the following liabilities in
so far as they shall have been incurred by Scller in connection with
the normal operction of the System: (&) Serviecc Contracts: * » +

all obligations to bec performed * * * under all contracts relating to
cleetric or water scrvice to the ultimate consumer from, through or
by the electric or water lincs or focilities included in the System,
provided that the rates specificd in such eontracts shall have been
duly filed with and epproved by the appropriete regulatory commission
» # #; (¢) » » » 2ll obligetions to be performed * * # under all = » »
governmental licenses, franchises, ordinances, privileges and permits,
t0 the extent that such cascments, agrecments, llcenses, franchises,
ordinances, privileges and permits are included in the System.”
(Purehase agreement, Art. I, scc. 4.)
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completed, and when feasible, the corporation contemplates possible
counstruction of about 120 additional miles of pole lines.

Under loan contract with the United States of Americe (through
the Administrator of the Rural Zlectrification Administration), the
Oregon corporation has borrowed & substantial sum of money, and has
arranged to borrow additional sums. The declared purpose of such ar-
rangement is to finance the constructiorn and operation of an electric
system to serve about 2,745 consumers in two Oregon counties, Del

Norte County in Calliforniz, and in counties contiguous thereto in

both states, "for the purpose of furnishing elec%rig énergy to persons
10

not recelving central station electric szervice." When required
by the Administrator, the Borrower is required to submit evidence that
1% has obtained "such franchises, authorizations, permits, licenses,
certificates of public convenience and necessity, approvals, and or-
ders from public bodies and others," as the Administrator shall deem
necessary or advisable. And the Borrower, when so requested by the Ad-
ministrator, shall transfer and convey to such purchasérs "as the Ad-
ministrator shall designate or approve,” all or such portion of the
system in California as the Administrator shell designate or approve,
"for such conslideration and oun such terms and comnditions as shall ve
prescribed by the Administrator; % » » "

To secure present and future notes to the Government, the
Oregon corporation has executed a2 mortgage which provides that it
wlll comply with all valid laws, ordinances, reguletions, and require-

ments applicabdble to 1t or its property." Moreover, the corpora-

(10) Intcrlineations in other sections of the loan comtract refer to
the acquisition of cxisting facilities. For cxample, in Article III
of the contract, releting to "Construction,” the words underscored be-
low have been added to section 1:

"SECTION 1. The Borrower shell cousc the System to be con-
structed under contract by & responsible contractor or contractors,
except to the cxtent that the Administrator shall permit the Borrower
to construct by force account any portion or portions of the System,
or to acquire existing facilities to be included in the System. * « »,

10.




tion, "subjget to applicable laws and rulcs and orders of regulatory
bodics, will charge for electric energy and other services furnished

by 1t rates which shall be sufficlent to poy and discharge all taxes,
malntenance cxpense, cost of electric cnergy, and other operating cox-
penses + # +." (Emphesis added.)

Public Utilities Californie Corporation, through the proper-
tic¢s herc involved, serves about 750 electric customers and 630 water
customers. Some 400 of these customers are within the city limits
of Crescent City. To establish credit, this utility requires resi-
dence customers who are not property owners to make a deposit of
$5.00 for clectric service and $2.50 for water service, deposits be-
ing returnable after & perlod of one year.

All of these utility customers will continue to reccive ser-

vice from the Oregon corporation. They need only apply for service

by signing a(?cmbcrship application, the $5.00 menbership fee having
L

been waived. The president of the Qrcgon corporation testiffied
in part as follows:

"2 Is there any stock sold or what 18 the ar-
roangement with reference to the memberships?
A. There 1s no stock sold; there 1s a membership
application that cach mcmber must sign to become
a nember of the Co-op.

"3 And what responsibility is there in con-
nection with that membership? A. There 1s no
financial responsidbility whatever. It is merely
the same as signing any application for clectric
service from any private utility.

"3 In connection with the users in this area
if this application be granted is there any menm-
bership fee to be cherged to members &t the time
of application? A. Not for those being served
at preseat.

(11) Membership is not restricted to imdividuals. The Oregon cor-
poration's president testifiled in part as follows:

"MR. CHILDS: Now, under your articles you state that only --
that you will not serve anyonc only members. Whaet are you going to
do fog strecet lights here in Crescent City? A. The City can become
a member.

Ay ”a. The Clty can become a member? Public buildings the same?
. Yes.

1l.




" And thc Board of Directors of the Co-
operative have passed & resolution making thosc
appllicants sutamatically members of the associa-
tion upon signing the application for elecctric
service? A. Thet is right.

"3 Now, then, you say there 1s no finencilal
responsibilivy whetever, then, that is teken on
by any member of the Cooperative? A. The only
responsiblility is morally, t¢ pay their bill.

". That 1s for the clectric ngvice? A. For the
clectric service, thet is all."(

It 1s clear that if the proposed transfer 1s consummated, the
Oregon corporotion will be operating 2s & public utility in Celifornia
?ection 26 of the Public Utilities Act provides in part that no "li-
cense, permlt or franchise to own, control} operate Or mandgée any pub-
llc utility business or any part or incident thercof be henceforth
granted or transferrcd, dircctly or indirectly, to any foreign cor-
poration which 1s not at prescnt lewfully tramsacting within this
State & public utility business of like character; * + *." The Com-
mlission moy not authorize the transfeor of public utility propertics
to the Orcgon corporation, and the application must be denled. Dis-
cussion of other issues raised by the parties would serve no useful
purpose.

After submission of the procceding, and after receipt of all
bricfs, certain "intervemors" filed a "Complaint in Intervention and

Answer to Application.” That document h2s not been considercd by the

(12) The form of "Application for Membership and for Elecctric Ser-
vice" provides that the applicant, "by becoming & momber, assumes no
personcl liability or rcaponsibility for any debts or liabilitics of
the Cooperative, and 1t is expressly understood that under the law
his private property 1s cxempt from cxecution for any such debts or
liabilities.' Such provision 1s consistent with the corporation’s
Articles and By-Laws.

The application form also provides that upon acceptance the ap-
plication shall constitute an agreement, "end the contract for clce-
tric service shall corntinue in force from the date service is mede
available by the Cooperetive to the Applicant" until canceled by 20
days' written notice by cither party.




Commission in arriving ot its docision in this matter.

CRRILR

Evidence in the above procecding having been taken 4t a pub-
lic hearing, bricfs having been filed and the matter submitted, cnd
based upon the record and upon the factuel findings containcd in the

cbove opinion, IT IS ORDERED that Applicetion No. 25928 be and 1t is

hereby denled.

o

Datcd ot San FPranclisco, Californiz, this 445'“‘ day of

7 e , 1944,

Commissioners




