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Decision No. __ 37669 @ﬁi@iMéﬁ

BEFORE THZ RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

HIGEWAY TRANSFORT, INC., Complainant
vs. _ Case No. 4547

C. A. BUCK, Defendant.

In the Matter of the Application of

C. A. BUCK to sell, and VALLZY MOTOR

LINES, INC., a corporation, to purchase

an automobile freight line operating Application No. 23612
between Pale Alto, California, and San

Francisco, California and internediate

points.

J. F. VIZZARD, for Eighway Transport, Inc.,
complainant in Case No. 4547 and pro-
testant in Application No. 23612.

REGINALD L. VAUGHAN, for Pioneer Zxpress Company
and Intercity Transport Lines, intervenors
on behalf of complainant in Case No. 4547
and protestants in Application No. 23612.

WILLARD S. JCHNSON, for C. A. Buck, defendant
in Case No. 4547, for Valley Motor Lines,
Inc., intervenor on behalf of defendant
in Case No. 4547, and for C. A. Buck and
Valley Motor Lines, Inc., applicants in
Application No. 23&12. : '

F. X. VIZIRA and E. L. VAN DELLEN, for Pacific
Motor Trucking Company, interested party.

BY THEZ COMMISSION:

These proceedings, which were consolidated for hearing
and decision, involve a determination of the scope and extent of
a highway common carrier operative right souvght to be trans?errad
by C. A. Buck to Valley Moter Lihes,‘Inc;. By Application No.
23612, C. A. Buck seeks authority to transfer to Valley Motor

Lines, Inc., and the latter proposes to acquire, an operative
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right as a highway common carrier allegedly comprehending the
transportation of gereral commodities between San Francisce and
Palo Alto and intermediate points. In Case No. 4547 complainant,
Highway Transport, Ine., which also appeared as a protestant in
the application proceeding, challenges the validity of this oper-
ative right, asserting it had been wholly abandoned, and it seeks
an order denying the transfer and revoking the operative right.
Pioneer Express Company and Intercity Transport Lines intervened
on behalf of complainant, and also appeared.as protestants in the
application proceeding. Pacific Motor Trucking Company partici-
pated as an interested part§%) 4 public hearing was had before

Examiner Austin at San Francisco, when the matter was submitted.

Although the complaint alleged that Buck's operative
right had been abandoned in toto, the scope of the issues was
narrowed substantially at the hearing. Complainants concede, and
the record shoews, that Buck continuously had carried household
goods and used furniture between San Francisco and Palo Alto and
intermedlate points, and general commoéftias between Millbrae and
Bay Meadows and intermediate pointg?) There thus remains for our

consideration the question whether Buck had engaged in the trans-

portation of commodities other than household goods between San

(1) For convenience the complainant, Highway Transport, Inc., and
the intervenors, Pioneer Zxpress Company and Intercity Transpor:
Lines, whose interests coincide, will be referred to collec-
tively as complainants; and applicant, Valley Motor Lines, Inc.,
will be designated as Valley. C. A. Buck will be referred to
as the defendant.

Defendant Buck performs a pickup and delivery service at San
Mateo and Burlingame for Southern Pacifit Company, handling
general commodities under an arrangement which he had entered
into with the railroad. Z=ssentially, this is a drayage service.
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Francisco and Palo Alto and intermedizte points, exclusive of the
territory bdetween Millbrae and Bay Meadows (inelusive) ..and inter-
nedlate points. Complainants assert, and defendant and Valley
deny, that such service had not been provided. The evidence dealt
with defendant's operations between these points during the period,
February 8, 1935 to fugust 13, 1940,

The operative'?§§ht involved, acquired in 1935 by Buck
w

from Je. B. Peckhan Company, originally contemplated "the Iranspor-
tation of property between San Francisco and Palo Alto and inter-
mediate points." The Commission earlier had found that the latter
company was operating ”i?4§ood faith as a common carrier" between
the points last mentioned, Complairants concede that when the
operating right was 2¢cuired by Buck it permitted the transpor-
tation of general commodities between these roints. The issue
presented, therefore, is whether defendant Puck has so conducted
the operation, since ecquirdng it, 2s to limit the kind of commod-
itles that may be transported, as indicated above. In short, has
the service been discontinued in par<, and is the operative right,
to that extent, subdbject to revocation because of its partial

abandonment?

Long bdefore he acouired the Peckham right Zuck had serv-
ed this territory as 2 highway common carrier, transporting house=-
hold goods alone. This operatiorn, which rests upon a "grondfather"
operative right acouired under the rrovisions of the Auto Stage

end Truck Transportation 4ct of 1917 (Statutes 1917, Chapter 213),

(3) By Decision No, 27687, rendered January 21, 1935, in Appli-
cation No. 19778, C. 1. Buck was authorized to acquire this
operative right from J. B. Peckhanm Company.

(4) Re J. B, Peckhom Compa s Decision No, 19152, in Agplication
No.l—f‘l?. 15, Gated Tooearss 23, 1927, (30 C.R.&. 851
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dates back to 1912. In a decision defining its scope, the
Commission held that Buck was authorized to operate between San
Francisco and Zast Bay points, respectively, and Coast polints
extending south to Morgan Hill. Within the territory common to
this operation and the Peckham right, a unified service appears

to have been provided.

The evidence offered by complainants to support their
of abandonment dealt with defendant's asserted knowledge
extent of the Peckham operative right, and with the nature
traffic actually handled. Ve shall consider these subjects

order mentioned.

Defendant Buck, it appears, was acquainted generally with
the scope of the Peckham right. 3Before acquiring it in 1935 he
investigated the business and familiarized himself with the oper-
ations, tariffs and time schedules. The physical property trans-
ferred included equipment of a type suited essentially to the move-
ment of household goods. A few accounts were acquired which
included customers offering general freight for transportation.
Among the stationery supplies obtained was a form designed to
estimate the charges for handling household goods, which defendant
used for a time in his own business. In order to attract former
customers, he continued the Peckham telephone listing for about a

year. He alsc adopted the Peckham tariffs and time schedules.

To establish the character of defendant's operations,

officials of complainants were called, who testified thay had
examined all of defendant's freight bills covering the traffic
handled during the five-year period preceding Auvgust, 1940. These

(S) Decision No. 26993. rendered April 30, 1934, in Case No. 3478.
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records represented a minimum of 16,000 shipments which moved sub-
seguent to February, 1935. Assertedly, as a result of this exami-
nation, they ha2& been unable to £ind any freight bills covering
the movement of commodities other than household goods, except%g%
certain shipments the identity of which wes not clearly disclosed.
They also testified that after examining the freight bills cover=-
ing the traffic moving between 2ugust, 1938 and October 1939, they
had found only twenty-seven shipments to and from Palo Alto; and
that, based on a similar ecxaminztion covering the traffic moving
between July, 1938 and February, 1940, only sixty-five shipments
to and from Sen Franclsco could be found. . None of these shipments,

which consisted entirely of nouschold goods, moved between San

Francisco and Palo £1t0 themselves: all were handled ta or fron

intormediate points.

Defendent's showing dealt with the nature of hls opera-
tions and the character of the traffic handled. It was presented

through defendant’s menager, Elwood N. Buck, and Valley's traffic

manager, F. K. Clifford.

Defendant's manager desceribed generally the nature of
the overations., Ho testified thet defendant had solicited traffic
other then houschold goods but had met with slight response, duc
largely to the circumstance that z seni-weekly sorvice only wes
provided, Ee zsserted that defendant had not discouraged the
movement of general commodities, nor haé ne rejected shipments of

this character when offered for transportstion. No advertisements

(6) Counsel stipuleted that complainaonts' witnesses hed cxamined
2ll the freight bills, described above, and had been unsble to
find any shipments of property other than houschold goods and
personal cffects, excepting those represented by certain bills
which, however, were not then clearly Identificd fer the rccoré
nor offered Iin cvidence. Although defendent leter offered
gvidence rogerding specific shipments of commoditles other than
nouschold goods, it docs not appecar that these coinclided with
those re¢ferred to by complainants.
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soliciting general freight were published in any newspaper or trade
Journal. However, he was listed in the telephone directory as a

carrier and storer of household goods.

The character of the traffic was described by defendant's
manager'and by Valley's traffic manager. Tabulations summarizing
representative shipments were offered, and freight bills and ship-
ping orders covering certain Types of traffic were submitted. The
purpose of this showing was twofold: first, to establish the move-
ment of general commodities, and secondly, to show that service had
been extended to all points reached by defendant. Each, in turn,
will be considered.

_To indicate the extent that defendant hed engaged in the
transportation of general comrodities, a traffic summary was offere
ed, and the freight bills covering certain shipments were produced.
The summary specifies some 2,968 shipments which moved during the
five-year period, Jamuary, 1935 to fugust, 1940, comprising a
majority of those transported during that reriod between P2lo Alto
and San ?rancisco and intermediste points, excepting, assertedly,
shipments moving between Millbrae and Bey Meadows. The exhibit,
however, discloses some 228 saipments that were handled between the
latter points. The shipments shown in +he summary are included
among those represented by the 16,000 freight bills, mentioned
above,

Freight bills and shipping orders were offered, covering a
total of 301 shipments carried during the five-year period specified.
Of these, some 130 represent shirments moving between Millbrae and
Bay Meadows and intermediate points, where defendant's right to
handle general coumodities was conceded. Disregarding these, there
remains a total of 221 shipments moving between the points in
questlion, which, it is claimed, comprehended commodities other than

househeld goods.
4-




Of the freight bills produced, only 30 relected to ship-
ments described in the suamary. 4dding the remaining 191 shipments
covered by the bills submittcd to the 2,968 shown in the summery, we
arrive a2t a total of 3,159 shipments, which may be regarded aos

fairly representative of %ogendant's opcration between these polints
7
during the pericd mentioned.

The freight bills sudbmitted indicste that during the
period deseribed defencant wes cngeged in the transportaotion of 2
wide renge of commodities. Tac traffic moved regulerly and wes dis~
tributed extensively throughout the territorg with whieh we are
concerned. The detzills appear in the nargéi.

(7) 7= shipments deserided in the summary (Exhibit 8) and in the
191 freight bills mentioned above (Exhibit 11) were distributed
throughout the five-year period mentioned, as follows:

Year Yo, o§88hipgents
193 8
606

1936
1937
1938
1939

1940 86
Total 3,159

0L thece shipments, seven were interstate in character.

The shipments represented by the 221 freight bills contained in
Exhibits 11 and 14, were distributed among approximately 100
comnodities, other than household goods. Inciuded among these
commodities are automobile chassis; bird cages, X.D.; boat
¢radle, X.D.; boilers, iron or steel; books; bottles; bulbs;
cabinets, steel kitchen; cable, iron or steel; casings, furnace;
cement; choprping blocks; compressors; condult; costumes; dishes;
display, adverticing; display, kitehen; dog houses; drugsj;
electric equipment; exhibit, nealth; fence material; fertilizer;
fire works; fixtures, bar and fountain; furniture, office and
nousehold, new; gates, iron; glass; glassware; grocerles; heat-
ers, water; incinerators; ironers, electric; kitchens, sectional,
electric; ladders, iron or steel; lawn mowers, power; lawn
spring; liguors, alcoholic; loud speakers; lumber; machines
(¢lothes pressing, dictating, dish washing, linotype, popcorn,
stiteh or binding, sewing, teletype); machinery NOS.; mantel,
marble; maps, mounted; marble; masonite; merchandise NOS.:; office e
supplies; oii, lubricating; paintégés, boxed; panels, Wooé; aper, ﬁﬁ;/’
rewsprints; phonograph, electric 5 photographie equipment;
pianos, not boxed; plants, potted; play pens; plumbing fixtures;
plywooé; pottery; printed matter; printer supplles; projectors,
moving picture; pusik carts; radiator covers; radios, boxed;
refrigerators; restaurant eculpment; rugs; safes; screens; seats;
shade meterial; shoes; show cases, glassj shrubs; sign boards;
small arms; sporting goods; statuary; steam tables; stoves;
switchboard, electric; tables, operating; tanksz NOS.; telephone
bootis; tents; tool chests; tools, hend; toyss trucks, low bed;
vacuunm cleaners; washing mechines; well boring equipment; wines;
wringers, clothes.
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Most of these shipments, it appears, originally were
rated upon an hourly rather than a weight basis. Hence, complain-
ants contend, they were billed in a manner consistent only with the
movenment of household goods, under the provisions of defendant's
tariffs. This circumstance, however, dces not change the nature of
the commodities actually handled; it is of no controllihg signifi-

cance here,

Upon most of the freight bills submitted, covering the
movement of general comrmodities, alterations appear which, generally
speaking, purport to show, in each instance, the weight of the ship-
ment and a more detailed description of the commodity. Complainants
allege that these changes were made with intent to deceive and mis-
lead the Commission as to the essential character of the traffic.
Ihis defendant emphatically deries. He asserts, on the contrary,
that following an examination of the freight bills undertaken by
Valley, in the course of an investigation of defendant's business,
he was advised by Valley's traffic manager that maly of the shipping
documents, in their original form, described the shipmeqts inac-
curately, or failed to specify the applicable rates. Defendant's
manager, so he testified, thereupon revised the freight bills

accordingliy.

Complainants' contention, we are convinced, is not sup-
ported by the record. Though some errors appear in the computation
of the rates and weights, this circumstance, obviously, does not
manifest a design to deceive. The alterations Iin these :reight
bills, it was shown, were made for the purpose of fevising then so
they would more accurately describe the éhipmpnts. . Admittedly, they
were made after the shipments actually had moved. Information con-
cerning the weights was obtained from the most reliable sources

available. With the exception of a few instances, the rates inserted

8-
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conformed to applicable tariff provisions.

It must be regarded as zn established fact that tiroughout
the five~year period mentioned, shipments have moved regularly
between all of the points which defendant was authorized to serve
under the operative right now sought to be transferred. Of those
shown in the traffic summary, some 90 and 279 origlnated at or were
destined to Palo Alto and San Francisco, respectiveég. Points
intermediate to Palo Alto and San Frexacisco were also regularly
served. Most of this traffic, it is true, consisted of household
furniture. However, the shipping documents submitted disclose that
the movement of general commodities was distributed generally
throughout the entire territoéé?)

From the record it is c¢lear that c¢complainants have not
established their contenticn that cefendant had abandoned operations

as a common carrier of general commodlities, and had limited its-

(9) The deteails appearin Exhidbits 9 and 10, specifying shipments
noving to and from Palo Alto and San Francisco, respectively.
Of the 90 shipments shown in Exhibit 9, some 35 moved directly
between Palo Alto and San Francisco; and of the 411 shipments

deiciibcd in Exhibit 10, only two moved directly between those
points.

(10) An arnalysis of Exaidits 11 and 14 (which exclude shipments
between Millbree and Bay Meadows) indicates the following
distribution of the traffic:

. 1
© Pts. Int. .

San . S.F. and |
FranciscogBurlingamegBurlingame
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service to the carriage of household goods alone. On the contrary,
the evidence shows that during the five years used as a test
period, defendant had regularly transported a wide range of
commodities. TUnder the circumstances, we cannot find that the
service had been discontinued, as charged. Complainants having

- failed to sustain the burden of proof resting upon them, the
complaint will therefore be dismissed.

This brings us to the showing made in support of the
application to transfer the operative right.

At the hearing it was not only established, but con-
ceded, that Valley was qualified financially and by experience to
conduct the service were it permitted to acquire the operative
right,

Ce Ao Buck heas zgreed to sell the operative right to
Valley at a price of $8,750, payable by Valley within five days
after the Commission has suthorized the transfer. Section 52(b)
of the Public Utilities Act reads, in part, as follows:

"The commission shall have no power to authorize

the capitalization of the right to be a corporation,
or to authorize the capitalizetion of any franchise
or permit whatsoever or the right to own, operate or
enjoy any such franchise or permit, in excess of the
amount (exclusive of any tax or annual charge) actu-
ally paid to the State or to a political subdivision
thereof as the consideration for the grant of such
franchise, permit or right;..."

Upon the transfer of such operative right to C. A.
Buck, a fifty (£50.00) dollar filing fee was paid to the State of
California. Valley may charge that amount to Account 1511,
Franchises. The remainder of the purchase priee, to-wit: $8,700,
should by Valley be charged to Account 1550, Other Intangible

g
Property, and during 1944’ written off by a charge to Account 2946,

Other Debits to Surplus.
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The application, accordingly, will be granted.

Valley Motor Lines, Inc. is placed upon notice that
"operative rights" as such do not constitute a class of property
which may be capitalized or used as an element of value in rate
fixing for any amount of money in excess of that originally paid
to the State as the consideration for the grant of such rights.
Aslde from their purely permissive aspect, they extend to the
holder a full or partial monopoly of a c¢lass of business over 2
particular route. This monopoly feature may be changed or
destroyed at any time bv the State which is not in any respect
limited to the number of rights which may be given.

Application having been made as above entitleds a
public hearing having been had; the matter having been duly sub~
mitted; the Commission being now fully informed therein; and

good cause appearing;
IT IS ORDERED as follows:

(1) Thet the complaint in Case No. 4547 be and it
hereby 1s dismissed.

(2) That C. A. Buck is authorized to sell and transfer,

anc Velley Motor Lines, Inc., a corporation, to purchase and
acquire the operative right, 2s 2 highway common carrier, referred

to in the foregoing opinion and thereafter to operate thereunder.

(3) That if applicant Valley Motor Lines, Inc.

acquires said operative right and pays therefor the sum of $8,750

11—




1t may charge to fccount 1511, Franchlses, a sum not exceeding
$50, 1t shall charge to Account 1550, Other Intangible JFroperty
the remainder of such purchase price, viz., the sum of $8,700,
and during 194?:;t shall write off said sum of 38,700 by a charge
of that amount to Account 2946, Other Debits to Surplus.

(4) That applicants shell comply with the provislons
of General Order No. 80 and Part IV of General Order No. 93-A by
filing, in triplicate, and concurrently making effective;
appropriate tariffs and time tahles within sixty (60) days from
the effective date hereof and on not. less than one (1) day's
notice to the Commission and the publice.

The effective date of this order shall be twenty (20)

days from the date hereof.,

Dated atgﬁ-_égga_m'g_, Celifornia, this _4 4

15

Q%ém%éﬁ,

2l L,
OMMISSIONERS




