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BEFORE THE RAILROAD COMISSION OF THE STATE OF CALIFORNIA

ZAST SIDE COUNTY WATER DISTRICT
Complainant,

S,

Case No. 4718
THE SAN JOSE WATER ¥ICRKS
(Formerly San Jose Water Sorks).

Defendant.

i N N et e

BOHNETT, HILL & COTTRELL, by L. D. Bohnett, for Complainant.

MeCUTCHEN, THOMAS, MATTHEW, GRIFFITHS & GREZNZE, by Henry D.

Costigan, and LETB & LDIB by k. C Leib, for Defencdant.
ROWELL, COMMISSIONER:

OPINION

”‘m GQHP-.&.BEM ) zast S" de Coun ty ..a'ccr District, was organizec in 1926

under the County Water District iAct of 19‘.3, its boundaries including about three
thousand five hundred acres adjoining the northeasterly limits of the City of San
Jose, It was empowered by law to issue boads for the accuis ition of a wa‘c.er supnly
and distribution sysveme It will be referred to in this opinion as the 'District'.

Defendant, The San Jose Yater Vorks, renders a public utility water ser-
vice within the City of San Jose and its environs, including those areas witvhin the
-District that have been sudbdivided for residential purposes. It, togetner with its
predecessor company, will be refexred to herein as the "Companyﬁ.

The prayer of the District is that the Commission order the Company o
acknowledge the applicability of "Emergency Ralc and chulatzon A-2“ o a service
extension contract executed in 1927 under which the Company incurred the contingent
liability to pay the District the sum of $210,000, this being the District’s contri-
bution toward the cost of extending the water system of the Company to lands within
the Districp. Such lisbility upon the part of the Company will ccace on October 4,
1947, unless the texm of the contract has cutomatically been extended for the durq-

tion of the war by.virtue of Smergency Rule and Regulation A-2 imposed by the Com-
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mission in its Decision 36528 of July 29, 1943. (L4 C.R.Cs 776)

It is the contention of the Company that this emergency rulc is inapplica-
ble to the oxtension contract here iavolved. To understand the claims of cach varty,
it is necessary to roview the history of the moratorium rule in question; as wcll as
to sctrﬁorth in somec detall the facts surrounding the contract of 1927 when the Come
pany extended its water service into the arca bounded by the District,

The defendant utility, like others, has applicd 2 rule, filed with the
Commission, providing thet when request is made for'the laying of facilitics within
a rgal gstate subdivision in anticipation of residential development therein,- the
cost of the extension will be borne in the first instancc by the applicant, and its
right to rgimbursemcnt of the amount deposited is made contingent upon the utility’s
realization of revenues sufficient to Justlify such. a eapital expenditure.’ The rules
appligd by various water companies have differcd, .some providing for an'annuwal re-
fund in an amount . related to the annual revenues derived, :and some have called for
a total refund when anc if revenues reach a-given sum.;{ Rule and chuldtion 20-A
filed by the defendant Company is of the laster type, it being obligated to make
total refund if, within scven years, anauzl revenues should cqual one-fourth the
cost of the extension. |

With the beginning of the present war - and the imposition of restrictions
upon private residenticd construction, the Commiscion was importuncd to acecord relicf
to those who hod therctofore advanced money for utility cxtensions in anticipation
of normal subdivisien development.. It was proposed that all contract obligations
to make rofund be ordercd extended for a sufficlent period after the war to pormit
the resumption of residential construction. ‘e may take notice also of a measure

introduced at the legiclative session of 1943 which was designed to accord similar

cqpitablg relief to obligors under such public utility contracts’.2 » Foxr these

1. 'The.hidtory of such cxbension rules was oxplained in the Commission's Decision
35130 readered lareh .17, 1942, in Bavshore Park, Ine, vs. California Mater
Service Co,, Casec No. 4493. (44 C.R.C..74)

ssembly Bill No. 1667.
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roasons the Commission upon its own motion instituted the inquiry which rosuwlted in
its Decision No 26528 of July 29, 1943, wherein it ordered as follows:

"ALl gas, cleetric, tclephone and water utilitics having advance
doposit contracts covoring ordinary lince or maln oxtonsiona or
extensions to real cstate subdivisions, where refund provisions
of said contracts had aot oxpired prior to Deeember 7, 194,
sb_ll file, to become effcetive on or before September 1, 1943,

Imorgeney Rule =.nd Rggul(.tmon No, A=2 a5 sét forth in Exhibit

ANo. l attached to this Order. Said fmling shall be by advico

letter as provided by Ceneral Order No. 96."

Emergency Rule and Regulation A=-2 which the Commission thus ordercd cach
<ility to file, rcad in part as follows:
"M IME ELTENSION FOR REFUNDS. O ADVANCE DEPOSIT CONTRACTS

"R;cogn¢21ng that war-imposcd limitations due to matcrials shortages
have greatly hampercd both the construction of new residences, and the
extensions of lines, madns and 3;rviccs, and that these conditions hawe
provented, and will probwbly continue to prevent, the connection of new
customers to llnc, mali and scrvice cxtensions upon which advance depocits
have beon made, it i3 decmed necessary, in the interest of equity, to
extend the torm of suen deposit contracts. accordingly, -the time limits
of rofund provisions of all advance deposits covering lines, mains and scr-
. viees, made by contrachy under extension rules applicable to ordinary oxe-
tensions and extensions to rcal cstate subdivisions, arc hercby extended
as follows:

n(a) Contracts entered inte prior to Deccmber 7, 19Al, vhere the
refund time limits had not oxpircd prior to December 7, 194Y, are
modified. to provide an cxtension of the time limit for rofund of
unrefunded advance deposite by o time period cqual to the time
interval between December 7, l9bl and a ncr;od of six months
folloewing cessation of hostll¢uleg in the prosent armed conflict
with Germany, Itely, and Jepan, provided such cxtension of time
shall not excoced five years."

The defendant Company, along with other wtilitics of all classes, thero-
upon filed the rule the Commisdion had mreseridbed. It appeared at the hearing hoeld

upen the proposed order. Tt ¢id not then guestion the validity of the Commizcion's

proposal, nor did it or any utility wetition for a rchearing, or sock court review
L4 s >

of the order issucd.. The Com nuny docs not now direetly challenge the validity of

Emergeney Rule and Regulation A2, Its pocition is that the rule is not applicable’
o the barticuiar extonsion contract here in volved, and if the Corwass_on should s0
apply the rulc or undertake now to modify this particular contract, the Commission's

action vould be in excess of its authority and result in 2 deprivation of the Come
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pany's constitutional rignésl

It cannot be denied that the contract which the District and the Com.any
entered into in 1927 differed substantialiy from the ﬁsual agrocment for the exten-
sion of utd ity zervice 0 o real estate suEdivision; The circumstances suriounding
the extension were also unusuai. Incuuo“ the legal effoct of their undertaking was
50 differcn£ as to make the moratoQium e inapplibablc is the primary iésuc 0
be deeided,

Thc record is clc:r that when the Dis r-ct was fo.mcd the lundOWﬂurS
therein onvis io ned the carly suod*V‘uxo“ of their Droon*ty and the succcssful dovel=
opment of a h‘gh gradu rcs,duntlzl arca, Lbs; £ the lands lay but a fow miles from
the ccntral business disirict of San ; ¢ diffiéulty of oﬁiaihin an adequate
supply of vatcr was ‘J*dyrcd to be the only o“oblcm. uqdc*ground sources of uupply
wore insufficions. Alco, as the lands were 2t an average elovetion scveral hundrod
fect above the thdﬁ cxistiné Scféiéc cfca of the Com‘an&, no oxtension of the
1z ttcr'* umiliéy service could be obtaincd‘withouz the cdnstfuction of a boosting
plant ond storage reservoirs, as well as trencmizsion and dis tribution mains,

.

After organization of the Let, it ab once began negotistions with

the Conna“y for an extension of its facilities. A preliminary contract was cxceuted

on January 21, 1927. A .ricndly action vme instituted in court to obtain a judgment
dcclaring the proposed cont act o be within the powers of tho District. The final

©ntract was dated Augist 12, 1927, The Compary was to preparc plans and cost osti-

mates. The District was to "advance 40 the company” the cstimad ad cost, which was

not to exceed $210,000. The Co...;:»unu wog to coﬁsiruét the system, but title thcreto

was to remain in the District ﬁntil the terms of the contract wore fulfilled. The

.
.

Coﬁpany was to make a Eonncét ion with its then cxistlné water system and "to suppl&
wute* througa sald system Lo oucb rcszd»n by séid Dist}ict'as ma& desirofto be
supplicd theroby, in confofmit& with its rules and rates thon in offect and thdre-
aftér lawfﬁlly to be estadlished." It furt“hr agrcca that "if at aﬁyltimc within ﬁ

peried of twenty years from the time said Sj:ten is connceted, ™4 the gross rcecipte
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from the sale of water ¥ shall, during any twelve consecutive months, amount to ab
least 258 of the original cost of said System, it will pay e the District for said
System a sunm equal to its original cost v The District agreed that 1f the Com-
pany'c gross revenues did not reach such propertions within twenty years, "it will
convey and transfer said System to the Company without further consideration than
its maintenance and operation of the same and distribution of water therethrough

to the inhabitants of said District in conformity with its regularly established
rules and regulations.!

.

The District thereupon issusd 210,000 of bonds and advanced thls sum to

the Company. Transmission mains were laid and other facilities constructed by the

Company in accordance with the plans agreed upon, ‘ater deliveries were begun on
October 5, 1927, During the Nrst year of service there were 269 customers attached,
and the Company received a grosc revenue of $6,282,35. ?dr the twelve months pro—
ceding October L, 1943, gross revenues amounted to about 341,000,and by this time
there were 1,328 water customers. The District introduce& evidence to show that
there 15 a reasonable expoctation of further resideatial development as soon as the
war impesed building restrictions are rcmoved. Although the twenty year tcrm within
which annual revenues of $52,500 must be realized to ontitle the District to a re-
fund does not expire wntil October L, 1047, it is poimted out by the District that
it must be advised now whether an extension of time will be accorded so that it can
arrange in advance for the levying of annual tax asscssments to meet its bond
maturities.

The argument of the Company in support of its contention that Zmergency
Rule and Regulation A-2 does rot apply, may be summarized as follows. It says that
the moratorium rule by its own terms applies only to deposit contracts covering
"ordinary oxtersions and extensions to real estate subdivisions" when made under
Nextension rules" of the Compeny. It arguec that the contract in this cese, however,
was not with a subdivider of lands but with 2 public distriet within which there
have since been numerous real cstate cuddivisions; the extension was not an ordinary

one, for it was nccessary to construct a whole water system, including pumps and

5=
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reservoirs; the moncy pald to -the Company was not an advance deposit, for the Dis-
trict retainod title to the facilities; and the contract could not. have been made

pursuant to the Company's uniform extension rule 20-A, for thc provisions of the

contract are at variance with that rule in that the term was twenty years instead

of seven, and the District.vas rot odligated to pay the cntire cost. of the faellities .
constructed if the cost be in excess of $210,000.,

A further contention of the Company is that all equitable considerations
oppose. any rcformation of this contract which the partics freely entered into years
agos. It introduccd evidence to show its ovn investment in facilities it constructed
to bring water service to new subdivisions within the District, and it asserts that
if it must also return the District's contribution, the net revenue received from
this part of its operctions will not excced a 3.7% retura upon the total capital in-
vestment fairly applicable to the service. It sbates the cost of additions made
within the District to have hcen §132,276.. It cstimates $37,000 more will be ro-
quired to conncet a sufficicnt number of custemers to bring annual gross revenues up
to $52,500, and it declares that it would be fair.alse to apportien to the District
more than {168,000 of capital invested in its general vater supply systom.

Whether or nov we arrive at the conclusion that the contract in guestion
comes within Emergency Rule and Regulation A-2, there is no occasion to dwell fur-
ther upon the Company's contention tihot the application of this rule would bring
about. an inequitable result.. Such a defense cannot be persuasive unless the Com-
miscion disregards its precedents cstablisihied in similar. cases., It has always re-
fused to reform such o deposit contract when the depositor was asseorting that the
agreement had proven incquitable as to him., A utility, whether it be plaintiff or
defendant, cannot occupy a more favorable position.

Morcover, the Commission could net fairly hold that a rcasonabdble extension
of the contract weuld place the Company in an inequitable positien., Tho Company may
vet be obligated by the contract itsell to make refund to the District, for at least
a possibility exists that the rovenues ylelded by water consumers witain tho District

will rcach the requisite amount before the contract expires on October 4, 1947.

b~
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Showléd the District thus porform tﬁe contract in exact accordance with its terms,
the Company could not well deny its Lliebility thercunder on the ground- that the re-
sult would de inequ;tablc Yo it. OSo, fstever merit thore may be to its claim of
inequitable result if it Se compelled to perform, it is obvious that such hardship -
arises primarily from;thc cort act itself, not mercly f:om':hc Commission!s oxrder
extending the contract for the duration of fhc war onlye '~

The Commission must éoﬁcludc that Sm srgency Rule and Regulation A~2 is
applicable to the contracivin'qQGStiéh. There is nothing to be found in the rule.
itsclf cr in thé deéision imposiné‘nhclrulc compclling tho conelucion that the
Commission did not thcn ancrd it to "Oplj to such an extension contract as this.
The deelsion made referencc to thc large numbcr of such depocs it contracts in offecct
and to the many va*ying condltlong thercof. Yet, ‘with the oxeeption only of thosc
agreements covering defense hou31ng projects, the rulc seemingly was made applicable
%o all classes of c0ﬂtracts rEla;irg té extensions to residential developments.,
Nor arc we pcrﬂuaded by tnc Coapanj'v contentiorn that this particular contract dees
not fall within thu cvcrgcncv rulc bccnus» the terms of the contract were at vari-
ance with thc Company's ubdxvmumon extension rule on file and dn cffcet at the
time, It is truu thht the Companj accorded the District a twenty year period within
whlch Lo pcrform, instcad of seven vears only as provided in its extension e,
But it doos not now as'crt that such concession invalidated the contract. Neither
party takes the posxtlon that thc'ccnifac is not binding in all itz terms. The
mere fact tbq* the terns accordcd were ﬁorc ’1bcral than those e¢ontemplated by the
Company's i ed "xt nsxop'rul would rot Justify the Commission: *n-hqld;ng that the
contract was one nccess;rily cxcm%t from modification‘by application of Zmergency
‘Rule and chu;ati&a Afé. Anf other vicw of the protlem presented would lead to 2
strained construction of tic rulv a8 well as to the wWltimute defcat of its es ssential

v

PUrpos O

'
‘

The Company, as alluded to abdvc,‘makcs'the geécrtion that. if the morator-

um rule is so eonstrucd, it is unconstitutiondl, 3But if it was within the power
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of the Commission to imposc such a rulc abt all without depriving 2 utility of its
constitutionsl rights, it is @ifficuls to scc wherein the application of the rule to
this particular contract could have That offeet.  Although the Commission's decision
imposing the rule did not diseuss t%c question of power to thus modify all deposit
contracts, it would be inappropriate to reconsider that -question nows The decision
was rendered in July, 1943, The sreseribed rule was then filed by all utilities,
as the Commission directed them to do, and dowbtless the actions of utilities -and
of many parties affected by the mul.c have been influcnced by thoir reliance upon its
presumed validity.

It being eoncluded that the District rightfully clalms that Zmergency Rule
and Regﬁlation'A-Ziis applicable to its contract with the Company, there remdins
but ‘one other point demending bricf comment. The prayer of the Complainant is that
the Commission order the Company to comply with said ruled “hat the District asks
for, therefore, ﬁight appear o be in thc nature of a declaratery judgment only,.
for the contrach torm does net oxpirc wntil Oeteober 4, 1947, and the District caanot
o6 35 Selany velors theo Gavey 3ub 4 cxanination of the Commission’s Crdar de-
claring tyo Emorgeney Rulo shows that’ tho Ordor Lisclf roquiroed cach utllity, bofore
October 1, 1943, to notify cach mirty to such a doposit contract of thc provisions

of the rule. As the Company has denicd the applicability of the-rule, the Com-

mission will not be making 2 mere declaratory ruling if it now directs the Company
to comply with the' requiremcnts of thc Order containcd in Decision 36528. “Tho

following Order is' recommended,
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The complaint of Zest Side County Water District agnin t The San Jose
Water Works having been duly heard and submitted upon briefs fllcd, and the matier
being fully considercd by the Commission, and findings and concluslons having been
made as set forth in the forcgoing Opinion, IT IS HZREBY ORDERED AS FOLLOWS:

The San Jose Water Works shall, on the effective date of this Order,
advise Zast Side County VWater Distriet in writing that it accepts the applicability
of the Emergency Rule and Regulation -2 filed by The San Josc Water Works on
August 20, 1943, to that certain contract made with Zast Side Cownty Water District
dated August 12, 1927, and as thercafter amended, as sot forth in thesexhibits
attached to said complaint.

The effective date of this Order snall be the 20th day from and after
the date hereof,

The foregoing Opinion and Order is hercby approved and adopted as the

findings, opinion and order of the Commizsion.

’ ~
Dated at San rrancisco, California, this é{“ day of )kkz;¢4L¢4(

19454
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Commissioners.




