Decision No. 3'7802 "

3EFORE THE RATLROAD COMMISSION OF THE STATE GF CALIFORNIA

ORIGINAL

Appiioation No. 25693

In the Matter of the.Application of
PACIFIC TELEPHUNE AND TELEGRAPH

”OLPANY, a corporation, for an order .
granting it a certificate that publzc
convenience and necessity require the
exercise by it .of the rights and
privileges conferred upon it under
the franchise granted it by the
Commission of the City of Fresno by
Ordinance No.. . 2633 of March 18, -19L3..

.
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Felix T. Smith and Arthur T. George for the Applicant;
C. M. Ozias, City Attorney, Arthur L. Hilderbrand,
Commissioner ¢f Finance and Fred M. Ashley, Comm;ssioner
- of Publde Viorks, for the City of Fresno; _
John M. Gregory, Assistant Counsel, Legal Department,
of the Commission's staff.

CLARK, COMMISSIUNER:
QPINIUN
In this appllcation Thc Pacific Telephone and Telegraph Company seeks

authority, under Seétion 50(b) or the Public Utilities Act, to exercise righta

and privileées conferred by the'City of Fresno by Ordinance No. 2833, adopted
March 18, 1943, permitting the installation and ma;rtenance of telephone

facilities upon the streets of that czty Lfor a perzod of five years.

A public hearing was held at Fresno on September 1L, 19LL, ‘evidence
was'recéiVed, the matter submiﬁted,nand it is now ready for decision. No one

appeared in opposit;on to the granting of the requested authorzty.

Yr. hrthur T. George, tes tlfylng for the Applicant, related thelustOﬁy

of telephone service in the City of Fresno sxnce its 1nauguratlon by the Frezno
Telephone Company in 1882. On Docomber 17, 1887, Lr. H C Eggers, owner of
the FreSno Tolephone Company, obtalned a franchxse from the Countj of Fresno.

Thereaitcr, in October, 1890, the Sunset Telephone and Telegraph Company,
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Applicant's predecessor, acquired the Zggers! properties. On November 3, 1890,
by Ordinance No. 216, the City of Fresno granted a.éSQ&earAfranchise to the
Sunset Corpany. On January 2, 1907, The Pacific Telephone ‘and Telegraph Coummny
assumed operation of the Sunset’ COmpany s propertles under 'a lease agreement,
and continued on that basis until formal title was acquired in accordance w1th
the Commission’s order in Decision Wo. 3959, issued December 29, 916 in
Application No. 2304 (12 CRC 115). 'On Jantary 17, 116, by Ordinance No. 780,
the city granted the Pacific Company a 25~year'rranchiéé andlépcrations.iﬁeré-
-under were authorized by the Commission by Decision No. 4070 of January-si} ‘
1617, in Application No. 2716 (12 CRC 420). Following the expiration of that
franchise on January 16, 1941, the company carried on its oneratiéns in the
city without a franchise until March 18, 1943, when the present grant, effﬂctlve
April 17, X943, was- conferred by Ord;nance No. 2833. '
Prior to the expiration of Ordinance No. 780 in January, 1941, the
company filed an application’ with the city for a newxffancﬁiée.: Negotihti&hs
were then commenced which extended over a period in excess of two yegfé.f'bu¥ing
that time various proposals and counterproposals were'exnhahgéd‘ﬁetﬁegh'the
parties. Differences of ‘opinion arose wi th- respect to their respectmve legal
rights on such matters as the territzry to be covnrec by the franchlse, the
basis of -computing annual payments to the city, the inclusion of a minimum
annual payment, and other questions relating to the considéeration for the rights
to be conferred. The final agreement incorporated in Ord;nance No. ?833, the

record shows, was a compromise of thoce: differences in the interest of avoidzng

time-consuming .and expensive litigation, especially durlng the prevalllng war

conditions. .

.Comparison of the situation under Crdinance No. 780 with that result-
ing from Ordinance No. 2833 will serve to iilustfate'the nature énd éxment of
Applicant's obligations to the city under the two franchises. The former grént;
besides containing terms relative to oVerheéd'ahd'undefg?ound'consﬁrﬁétion,
provided for an annual cash payment to the city of two per cent of the gross
revenue derived by the company ‘{rom operations under the franchise. Also;‘the
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company fu;nisnod the oity nith twenty free telephones, limdted pole and onct
space for municipal fire and police'purposés, and certain free use of certain
firc and police telephones in opcration prior to the adoption of Ordinance
No. 780.

The lasf payment under Ordinance No. 780 for the year ending
Janua:y 16, l9Ll, amourted to 816 329.35. This amount was <omputed by applying
2% to the local servico uvenues, ‘together with ‘208 of the originating message
toll, loss uncollectlbles, from'telcphoneS'within the city limits, and the rent
revenuss (Accountlszﬁ) received from telephone plant within the city limits.

The vaiué of free telephone service provided as of January 1, 1941,
amounted to aporoxnmately 84,040 annually on the basis of filed rates. In
addztlon, the cowpany ‘has estimated the annual value of pole and conduit space
provmded for fire and police purposes to be approximately $5,400. Thus, the
total annual equivalent compensation to the City of Fresno under the old fran-
chise was appnoximntely $25,770 for the yeer ending Jamuary 16, l9hl.' |

The now ordinance (Neo. 2833) provides for a minimum payment of $15, OOD
per year when two per cent of the gross annual receipts arising from the use,
operatmon, and possesuion of the rzpnts and privileges granted by the franchise
is less than that amount. The amount of gross receipts to which the two per
cent is applicable incindes the following revenues:

1. That propoftion'of the gross receipts from the local service
of the ?resno exchange, that the amount of exchange plant on
the streets of the City of Fresno bears to.the total plant
'used in rondcring Fresno local exchange service.

That portxon of gross receipts arising from the rendering
of to 1 nervch attributable to the State of California,
that the amount of toll plant located on the streets, of
thc City of Freano Bears to the total -toll plant of the
company in tne State of California.

This method of’dcterm*ning the' gross annual receipts is based upon

the company's intcrpretation of the orinciples as announced by the Supreme

Court of California in the case of County of Tulare v» City of Dinuba ct ;lt;
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(288 Cal, &), Company's: uxnibi* No. 19 1llustrates the- aoplication of this

. method.te the year 1943: and"shows that two per' cent of the “gross annual re-

. cedpts would.have;amounted-to'the=sum of $70209.61, if thé franchise had 'béen

An effect for the fulliyear. -The oompanyiestimatoé'the andual’ value ‘of pole

and conduit space: vrovnded for fire .and police purposes to be approxlmately '

- the .same as under the former’ franchise ‘or aoproximately $5,500, No con-

. cession telephone. sewioe:-is--req‘m\.re& to’ e furnished to the city 'im'd’er'thu

terms of the new franchise. Thus, the total annual’ equivalent compensation

. £0 the City of Fresno under the .new: franchise is-about $20,400 or §5,370 a

year less than under- the forwer franchise.
In, the interim between the expiration of Ordinadce No. 780 #nd the
effective .date of Ordinance No. 2833, the company continued-to ‘occupy the

city' s streets and:rendered service. Its annual“report“fof'l9h3,'filéd'ﬁith

‘phe‘Commission, shows a payment made that year t6 the City of Fiééno in‘the
sun of $33,657.53. In explanation of ‘that payment, Mr. George stated that

-the company undertook-as part of'the'negotiaiionsﬁforithe néw 'franchise to

pay to the city 315,060 a year for'the'interooning period,-Whioh fan ‘from

Jamuary 18, 1541, to April 16, 1943. Thc .payment of $33,657.53, 4 well as

a payment of $10,643.84 covering the period from April 17, 1943, when
Ordinance - No.‘%ggg?took effect, to the -end of that year, was charged by the
company on its books to Account 305, Operating Taxes. The ‘amount of
$29,301,37 of the £33,657.53 represents payments for 1941 and 1942. ~ If the
1943 payment as recorded on the company’s books becomes an 1ssue before us,
we reserve the right to exclude therefrom the §29,301.37 as not apolicable to
operations of the year 1943,

Applicant has rcndored service in the City of Fresno for many years
and we find that publlc convenience and neccssmty require its continuancet ' No
other company renders a genersl tolophone serVace in the commun;ty. Nor will

the granting of the requested awthority result in any ¢Hange in rates or

service to aubscribera-wzthin “he ciﬁyr
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The record shows thet Applicant has paid $18.32 as the, pudblication

cost of acquiring the new franchise and $50 to the State of Colifornie for

'S

the certificate herein sought. - ,. -

~Ape certificate of public convenicnco cnd necessity granted hereln

is‘ppbaect_to”pho provigion of law that the Commission shall have no power

%0 authorize the capitalizatiin of the franchise involved heroin or this
'ccrtiﬂicato of ?ublic conveniencc and necessity -or the-right to own, cperate
or enjoy such franchise or certificate of public convenlonce and neceasity

in excess of the amount (oxclusive of any tax or annual charge) actunlly paid
to, the state or to o political subdivieion thereof 28 the conoiderotion for
the grant of such franchise, certificate of public convenlence and: nocessity
or right, |

I recommend the following form of :Order:

A public hearigg having baen held upon the application of The
Pacific Telephono and Telogradh Company for cuthorlty to exercise the rights
and privileges granted by the Aity of Freeno purouznt to Ordinence No. 2833,
adopted March 18, 1943, and 4t being found that public convenlence and
necessity so require,

IT IS HEREBY ORDERED thet The Pacific Telephqne and Telegroph
Company bo and 1t is hereby gronted a certificato of public convenlence cnd
necesslly to exercise the rights and privileges granted by the City of Fresno
pursuant to Ordinance No. 2833, adopted on March 18, 1943.

The foregoing Opinion and Order are horedy approved and orderod
fi;od as the Opinicn and Order of the Railrosd Commission of the State of
Ccliqun;qt




Tho effoctive date of this Order shall be twenty (20) daye from

and after the date herecof.

Pated at _&M@_, California, this /7 “day of

(iAo ,1945.

Commissionoré




