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Decision No~ 37898, " .. , ", "" 
. \ - ,'-

BEFORE THE RAILROAD C01'!:!:IISSION OF THE STATE OF CALIFORNIA 

THE COCA-COLA CO MPAl\TY ; ) 
P1C'l.intiff, )' 

)' vs~ 

SOUTHERN PACIFIC C01~ANY, 
Defp,nda.nt~ 

) 
) 
) 

CLARK, Commissioner: 

, . , , ' 

OPINION QE REHEARING 

In this proc'e~ciing, c'oI:lplair.ant sought an ordp.r authorizing 
" 

thp. waivpr by defendant of the. coiiect±on or' undercharges 'aggregating 
" ' 

$9,824.'70; which had arisen in cormectfon with th'P. tr'ansportation of 
, " ,,(1) '.' " ' 75 c'arloads of s'ugar from Crockt"!t1: to Pinedale and from Pinedale to" 

Los Angeles ~ Assertpdl~, ~hp. chargps ass~s'sed; \vere' un'just and un";' 

reasonablp." in vio,J:,atior. of S'p.ct1on 3:3; Public Utili tips Ac't. By 

Decision No.: 37'53:7, rpnd~rpd Dpc..,rilbpr 12; 1(~44; the complaint was 

distliss'p.d: it e~omplai~aiti~ instance, a ;"eh~aring wa~ granted, 
~1m1ted, howevl'"r,. to orai ar'gumt"nt on the record.:.. '!he n-.atter ~as' 

argu,.d b('!t'or~ Exam1nt'tr 'Aus't1n s:t Sa.n Fr8..nc:is~'o on Mareh ~9', ~945; 

when it was rpsu-olili tied. ' 

" , 
Thfo facts arE! not dis':put~d.' Thf.s'p· s'hi:pt',~nts mov~d to Pinedale' 

for s:toragp bet\'lep.n April 4' and 1-18.1 7, 1940 and w'ere res'hipped t'o Los' 

Ang ... l~'s b'f:!'tW~(Io>n Aprfl 7 and' Jun.- 13', 1941 .. ' Chargps w~rf'l a:ss'essf:'!d at' 
, , ' ,(~)'. ' , , ' , . 

thA local rat~s of 15 cents :f'roJ: Crockfo>"tt' to Pinedalp., and 25 cents 

from P1rlpdal4'" to Los Angeies.1 VihAn thp. shipmf"nts' movf.d' from Crocktltt, 
, I , 

(I)' Crockett is- s'ituatf':d on thE' main l:tnf' 25 milp.s· past of Oakland, 
and Pinfodalp is' locat~d on a branch l:inf' 15 miles' north of Fresno: 

(2) Ratt='s arp stated;' in cf.nts p~r' 10C pounds.' , 
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d~f~ndant' s tariff provided tJ:lat sugar .originating at. ,tpa·~ ·poir.t and 

othprs on i ts 11n~s., whp,rfO sugar !"t->fin~riAs. ar .... loca t"'d, '.could bf~ 

stor~d in transit at P1n~dalp for a.p fO r10d of onp. y~ar and r.~shipppd 

to Los Angel~s at th ... through rat~ fro~·point,of. origin to Los Angeles~ .. 
plus a charge of $5' p~r car •. At cOI:lplainant I s r(~qup,st, defendant· .'. 

p~~m~s~d to ~xt~nd t~~ sto~~ge p~r1od from.on~ y~ar to ~ightp~n month~ 
, , 
but through inadvf .. r~anc~.it fo.ilfld to do s<?, Compla,inant was unaware 

Of this oVoM:"sight i'lh~n tl1f>se .shi'Pt1<"nts w,(~r~ fo~ward~.d, from Pinedale to 

Los "An~.~lt"s ~ Had thA AX,tl-'nsion b~(~n·. grnnt.~d, the through charge of, 
, . 

25 cents plus $5 p(~r 'car would hav~ b(>{"!l applico.blf!,·for the combined 

inbound and outbound moY"'m~nts. R~paration is sought to this ba~is. 

The failurp. to p.xt~nd ~h~ .storag~ p'~riod of on@. y~~r, com-
• • f II 

plainarlt ass~rts and dp.,f"'ndp.."lt conc~p.d(-\s, r~~sul tAd ~n thfo! imposi ti·on . 

of charg':'ls w!':.1ch Wi-!rl-' r~lativ.:.ly ,unr,p.D.sonable,. Thp.re is no contf~ntion 
" ' ' " '" 

tho.t tht-' rat~s asz~ssed were inht"r~ntly ur.rfooo.sonabl(~" nor that th~y 

were discriminatory. 
" 

T~e claim of relative unrp,asonablp.ness rests upon the fact 

ths: ~, both pr~or an<:i sub~ ~q upn t. t.o tJ:l~ moyp.r~en t " of;, the sh1pmE'n ts in. '.' 
, 

qUestion, defendant p.xtendedth~ ti~e li~t for the storage of sugar 
t" ", • 

at PinAdale ~der the thro~g!,l.rates and.$5' per.car charge. Moreover, 

while ~hese sh~pI:i.p.nts \Vereat,~1nedal"', def~.nd,~r.t *;.xtpnded tl;e trans!t 
," 

period in four othpr instances, one of which involved sugar • 
. ' . . . 

" .... \', 

The Cornmis.sion's power to award I:'pparati,on is derived from 

S~ct1on 7~, Pub;.t~c r;t111ti"'~ ~c,!::., It may. be.pxp.~cisp.d. onl~ whf'"n the 

carri~r has chargp.d an unreasormbl.p , !?xeessiv~ or discriminatory 
.' . . ("3) 

amount, and thA complaint has b~~n s~asonably ril~dp Wh~r~ the facts 
'" ,... .. " .,... 

.' 

(3) G",o. H. Crol.-..y Co.'.y so~·.P·ac.·Co., 33: C·~R.C. 565, 570; ~ii: .. '" 
Angfdps Gas ·and El~ct. Corp'.'; "40 C.R.C. 451, -455; Hurnboldt Malt & 
BrAwing Co. v N .. •··• Pa-e. Rd .. Co,,. ~l C.R.C. 107, 109; Kri~ger Oil 
Co. v P~c. Elec~ Ry. Co., 41 C.R.C. 521, 5'22. 
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have been admittP.d by d~r~ndant and the s:uffic-ip.ncyof the complain~ 

conceded, thus l~aving no issue bp.tw~en th~ parties, 'the proo,f, np-vp.r.-: 

theless, should m~et thp standards rfo'q,uirflld where a .real controv~rsy . 
(4) 

E-xists. 

Ordinarily, a' c'arri.pr is at lib~rty -toestab,11sh ~ransit 

pri vilpges to thf:' same ~xtpnt as i·t ·would· publish ·a subnorl:l8.1 rate .to 

'm~et the compt::t:t-tion of o-thfo"r carriers. Howevpr, as we havp. held, 

.the .Commission, i'n thp .abs~nce of a showing of d1sc.t1m1na:t10n, should . . 'e 5) .. 
. 'hesl tate 'to requ1rp. thp. p-stablishmfoIl't .of such a practice,. 

It is well settlpd that trans1,t privi'lpges .will not be 

accorded any rp'troactive .... ffp.C't through an .award ofrpparation., e.xcept 

~tor~m~dy discrimination, or wh ... re unrpas.onablpn~sshas been shown .• 

Throughout a long .linp of dpcision~, .this rulp hasbpen followed 

eonsistpctly by thp Int .. rstate Cotml"'re~.Comnission. That Commission 

has 'rulf'd that':t"+:-paration would ·bf' awardpd, wherp .it would·have such 
. (6) , 

e::rrflct, only for thp p:urposP.. of r~cpdying discrimination. :In s.t1~1 

oth(~r . cases r~paration ,has bp""'nd+:-ni~d in ·thp abs~nce of a showing of (7) . (8) . 
unrf.>asonabl~n~ss, or of unr~as.onablf1n"'s:s c;>r discriminat1o~ •. The· 

(.4) Rosenbpr Bros.. & ·Co •. V· o •. Pac. Co., 43 C.J:!,.C., 301; Mettle.r v 
So. Pac. ·Co., 43 C.R.C. 49,·471 •. 

. (6)·Swift & Co. v ~':obile & ·Ohio R • Co. , .39:I.G.G .. 701; Freeman.v So. 
Ry. Co., 42 I.C.C~ 73 ; laylor v Dir. G~nl.,.61·I.G.C. 109; 
Capital V'hse. Co. v'Dir. GenI., 96 I.C.C. 293,.296; T-aggoner-Gatp.~ 
Milling Co. v A.T. & S.F. RYe ·Co. ,147 I.C.q. 187, 19'(. 

(7) Omah Col Stora e Co v C • & R. Co., 219·I.C.C. 283; Grpat 
btl. & Pac. Tea Co. v Alton Rd. CO""22 I.C.C.:39?,.,408; Garin, 
Rec'r. v Ala. Grp.at So. Rd. Co., 234 I.C.C.·797". . 

(8) Mpeds tumbpr 'Co. V A1S' Cp.n·. ·By. Co.,. 39 I.C.C. 337; ·S. B. Locke 
& Co·. v Dir. Genl., ·S I~C.C. 487; Globe Grain & Milling Co. v So. 
Pac. Co., 156' I.C.C., 635' r 638.; Fp.d·~ Frtli t· D1stI"s. V' So. 'Pac'. co" . 
1;7 I.e.C. 343; Dir!gfeldpr v'Seaboard A. L. Ry. Co., 194 I.C;C. 263.' -,' , 
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'proof of unreasonabl~'npss,it'has'bp.pn ,sa1d".must becl~ar"and 
, (9) 

convincing.'" And where the 'rates to a:nd"'from th~ ~transi t point were 

found unrEl!asonable for the future, reparat1,on· upon past shipments 
(10) 

has bpen 'denied. 

Thp. application of 'thiS ;rule has'not bpp,n' confined to 

situations'involving the' initial'establishmpnt'of a" tTansit· privilegf'~ 

V!here the outbound movemfmt' was delayed beyond" the expiration of the 

ppriod prescribed. by the tariff; and therp is no showing that the 

rates or rules arp.'unrpasonable,'rt:>paration,' it has bp.~n hpld, will 

be denied. To' award'reparation under ' thpse circumstancp.s, the 

"lnterstatp Comrnerc'e C'omm1ss'10n'p01ntpd ,out, would 'bfl! equivalent to 

. :za:net'ioning the rptroact1ve 'app11cation of a' transit arrangement; 

. t.llis:, it consistpntly has . r·~f'u.sed to do', except to accompJ:1sh the 
·(11) 

'. rp'covalof ur.J.awful disc~rimina'tlon. In th~, VIilsor.' case, citEl-d below, 

. .1.t~appeared that complairiantt's failure to reship stored c'oal within 

': the transi't p'eriod was oC'cas':i:oned by inacc~ssibili ty of the coal to 

a moveablp,' 'c'rane, 'due' to wea thpr conditions. Holding tha"t this was 

1nsuffici'ent to justify '8. finding of ur.r~asonabl~np,ss; the Commission . 

(9.): FarkforSburFF Rig &.:Rp..eluCo" v·B. & 0, Rd •. Co" 88 I .• e..C .. 49,·5'1; 
"Chicago Bl"ldg~ & Iron "orks v L. & N. Rd •. Co.,,203I.C.C. 588, 

590. ' 

(10} Thomas Kpp.ry'Co.·, Inci. v·rr.y.; "Ont. & Vi • . Ry. ,Co.', 211 I.e.C. 4:51, 
456. 

(11) A: V'!' Burritt ·Co. v·Ca:la,.dianPac. ·Ry. Co., 45' I"C.C. '195' (Here, 
, tht; ten-day transit ppriod ass~rtedly vrastoo short and·: hence, 
, unreasonabl,e.);' ~glfO 'Pass Lumb"r ·Co. v G. H. & S. A. Ry. Co" 

48 I" C.C. 693 (Owing to rp.volutionary conditions in 1[p,xico, 
complainant was ur.able to·a vaili tself of 'a rfOcons1grun~mtpri vi-
lege within the'ppr'iod prescribed by the tariff, and thus sp.cure 
the benp.fi t of a lov/er proportional rate to the .intf"rna tio:oal 
border" It did not' apppar that 'thp' rates" assailed wp.re unreason-
able ppr'e,.); 'wilson &·Co.¥ Inc .. v C. ~.!. St. P. & P c. Rd. Co., 
172 I.C.C. 347 Here, the inability to reship within the time 
al1otte'd 'was occasionpd by unfavorablE-' Vleatheor conditions.); 

, N~tional·Lbr.,& Crp.osoting Co. v'Tpx. & F. S. ,Ry •. Co;, 42 I.C.C. 
'3 • 
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said: 

nIt is· well pstabl:1:shed that·a. tariff. rillp. can not, be 
waivt:!d and as complainant· fa'iled. to.:reShip th~ c'oal 
within l2 months as' rf':quirp.d· by the tariff ·it was not 
enti tl:ed to th~· ben(:'f1t of transit. The combinati·on 
r.ate, chargpd was' applicable., Al though th~' y{p.ath~r 
condi tions imposed a hardship upon' complainant:" such 
conditions are insuff.icit!nt to provp that, thp. app11-
cablp r.atp. was ur.TA-asonable.!' . 

As stated,. no' iss'u~ has b-~,~n pr~sentf-d r,:.garding ,the r~ason-' 

ablp.ness· of the. rates' P"'1",~. As,sPT'tedly,. hovlew~r, it was' r'f'la t1 ve1y., . 

un~~asonabll~" during thp pfo'I"iod in question, to obserw' a, ,h'ort"~r' 

p~rio.d of p,~rm1ssiblp. transit'" 1.e;"one year, than the- longer" pe:riod , 

of, eighteen. months, which, was in pffp.ct", 'bot~, prior' and, subsequen,t to 

that· time. It is. conceded that, ween thp.se, shipments' move-d',·a transit' 

period ,long ... r than· one, year 'was availablp. on sh'ipmpnts which ,origi-' 

nated prior· to those involved, and was' still available when' the 

transit'period had. expired as'to the instant shipments.· 

A rate may' bp" relat1ve1yunrl'!asonab1e',in the sensp. that it . 

is, higher:,than othp.r~ rates "which r::.ay afford ,a standard ·of reason:'.-
(12) , 

ablen~ss., But the rate, sou~t· to ',be 'Used ,'a.s'a criterion' ,should 

itself bt" rp.asonabl p , and ,should prop~rlY be compnrable'with that I 

which haS b~~n cnallengpd., That the latter " ••• appears to beout·of· 

lin~ with a ,few otho;.r rates :wi th which it is closp.ly related"does 'not' 
(13) 

ordi,nar11Y.aff-ord a basis for finding the rat~ 'attac-ked unre'asonable."" 
(14)" , 

Such a finding ,should not 'be substituted' :for one of,'discr1Di1nat10n~ 

(12) $~gar from· Gulf Coast:Port 'Groups to Northprn Points, ,2,34 I.C.C •. 
247-, 252;: Crowlpy' s Milk Co., Inc. v Er1eRd., Co.,. 204 '!.C.C •• 
30, 31~ . 

(13) Lakawann'a. st~e-~ CO'. v Di1"., Gpnli z .87-. I.C.C. 383i,3,~4~ City Coal. 
Co. v N.Y., N.H. & H. Rd.:Co."l;c::3 1.C.C. 609" oll,.c.ndicott .. 
Forging & 11f&.. Co. v Erie'Rd. Co" .. 171 'I.C.C. 785, ·789 •. 

. ". ". 

(l4), Pres e Stef"l Car Co. v :biro' Gen :,. 109 I.e..C.. ·75,- 78, 79; {(urtis,' 
Leather Co.' v Penn. Rd • .co~ 1 1 , ", 1,.C,.C,. 604,~ 605';' Marylfi\nd Glass 
Corp .. v B.' & O. Rd. Co., ]:70 I.C.C •. 5'69, .. 5'71;. Carthagf1J Mar'ole 
Corp. v Mo. Pac. Rd. co., 185 I.,C,~C .• 201, 202;- Swift & Co. v .. 
N.Y. Cent.· Rd. Co." 220, l~C.C. 171, 179. 
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Hp.rp it app~ars that on a f~w occasions the transit pp,riod .of,one 
• 'II .'. • .' I \ • • I ' It •• • •• :. , .' ~. " 

y"'ar, pr pscr:1.bfo'!d b~y th~ tariff, had bp~n pxt"'ndAd at. th~ ship?"er,' s 
, I I' \ . ' '. ." '. .,'.' ,. 

rp.qupst. From this"reeord it car.not bl'! round that th'" ·pxtendf'd 
• ..' . I I : 

p~riods, rathpr than that fixed by thp. tariff, r.epr~sP?t" the, n~rlIl:'ll . . . '" , .. . ~'. . . 
standard that should guide us in d~tprmini~g a r,~asona?lp, :tr3.?st t 

In our judgm~nt th~ charg~s coll~ct~d havp n~t bp~n shown 
'" , ' . ~"' ~ , 

to be unr~asonablf', ar.d, accordingly, thf' d~cis1on originally rend~r~d . . ' . . 
, .. 

in this proccpding will b~ affirmp.d. 
, ' 

Argum~nt having b(:~~, ~ad . ~pon: c~.mp.,la;~n~r;.~·,s pc::t1t1on ,for 
; .~' ': . ,r:- :.: 

rehearing, tbe matt~r having bep.n .submi ttp.d, and goo.d .cause a~-
.,: ,," • • " \ •• : "1 ,:, '" ~ . ; • . . t", • 

pE'aring, 
.. , 

I'I IS ORDERED that Df~cision' No. 375'37, rp.ndpr~d ,hA r4>..1n 
• ,,',. ~. • • .. • I ' • '.' .: • '. .~ ,. ~,~ 1':., j t ' 

Dp.c~mbp.r 12, 1944, b~ and it h~r~by is arr1rmp.d; and ,th~t in all 
\. I • '. '. ' ," ~ ': ,";' , t, ;, :. 

r .. s:p~'cts 'sa'id D~cision N~ •. 37537 be and' it h~reby is adoptp.d a.s ,the 
.~ " ",.', ~ • , f w-~. .., ~ .; ~",!, 

decision of th~ Commiss1on 1n th~ abov~ fontitled procp,pd1ng. 
'. " .'~ '" I ,', • •• 

The foregoing opinion and ord~r are hf1rp,by al'p~o:ve~·a.nd oI;'d~~ 
, • ',~ i • .. ( • 

filed as th(o,\ opinion and ord ... r of th-:: Railroad Commission of the State 
.. ' '. , til " 

of California. 

from the date hereof. 
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, California"" this 

day of 
t. • .u 


