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Decision No '5’8\"30

BTFORT THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

RIGIAL

Application No. 26511.

In the Matter of the Application
o‘

J3SST NICHOLSON, for revision

of a contract, and to determine

that A. E. Imtgo'nery is subject

to rate schedwle.

LA NP DL WL NVl D

For Applicant LUCAS & WYCKOFF, Atterneys,
by STUPERN WICKOr?. -
For Protestant, J. FRANK UTRPHEY, Attorney.

ROWELL, COMMISSION®R:

Applicant Jesse Nicholson owns and operates a small domestic water system

known as the Valencia Water Vorks, near Aptos, Santa Cruz County. In 1920 he

purchazed certain water distribution facilities and water rights in Valencia Creex
from Harriet Hihn and ‘Ihcrese} A. Hihn, his deed of conveyancé inposing upon him the
obligation to supply water for fa:ni“...y use without charge to two houses and 2 small
barn, then owned by the grantors. One A. T. Montgomery has recently purchased sﬁch
premises. Nicholson seeks the Commizsion to relieve him from that obligation to
continue free service to Yontgomery. |

N‘icholson"s '&ater- sexvice was Dirst declared to be a public wtiiity when
in. 19,59 he applied %o the Commission &n Application No. 22522, for authority to
render utility scrvice and 40 establish a schedule of rates. The Comniszsion's
deciszion in that proceeding reviewed the history of the water service whibh had been
rendered in that comud.ty even belore ‘»icholson acquired the water system. There
had been a lumber mill located on Valencia (‘reelf ovmned by the I-Iihn family, and a

system of pipes had been installed to deliver water t0 the homes c» tbo e ,th{:re
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employed. ‘The Commissi od;s o*ai:z..m"x stated that the ev‘ dence indicatrd a comple‘:,e
dedication of the water .,uppl.r and oigtribut:.on 'y..tem to puolic use by the Eihn
‘:S.nte:'ests as early as the year 1886.

Vere the Commission now to accept such f:.nding :nade in the 1939 procced.’z.ng
as meaning that all of the Water rights in Talencie Cr’en}t ovned by tﬁe Eihns at the
time of their conveyance o N¥icholson were dovoted to p.‘blic use, wo would be
compelled to hold that his contimiance of “rce viator se*vico o the hon'cgom.
premises _would constitute an undue P c.‘.’crc e to one consumer, ne law of uh.....
State, az reflected in .judicial op:i.nions, the la.tost of which is I.amb vs ‘Cali"o..
Water and Telephonc Co., 21 Cals (2) 3,, Lz *bhut .."zc ovner of a water ri;:n after
a dedication of such witer %0 public uso s may not carve out any par':, thereos for the
priv'a.ie use of himsel? or his azsﬁ.ms, but he my at ‘qe t...':ze of ded..cat‘.on rf'SC"Ve
a part for his own use. Vhen wators have orice bc.en' impressed with a public use, it
is within the pow'cé of the éomﬁ.‘.ssion to enforce thé ébp'iica ion of non-d...sc-‘*‘
tory rates without impairing any ;5':.-iv.a.;ae éonﬁ::aét 6bliga.iion. Ad should the
conti-a;ctin;j pa.rty then a".sscr:‘: a failure of consi..dcra';ién,. ‘u.s claim *for:i-eﬁ:iiution
mist be presented to 4 cowrt of law rather thaz 4o this Commission’

Tne .‘."aéﬁs as recited 4n the deed of tue 1-':.‘.ms to N.’E.ého].son indicate that
they claimed to own a ono-half intorest in a1l the witers oi’ Talencia Crccfcl Waves
wis then being dvarted ghi‘oﬁgh & emall “lumd ; and {rom fhi:: flume water Was being

aised into a sﬁo’*}é.gé tank f:y meai'xs of a Rife Hydi-auiic R.am and then &sﬁfﬁ.‘bﬁééd ‘Sy
gravity, ‘aimrouéi*’. a pijoé sy's:be;m. A...ong wi h the d..stribution *ystem deeded 6
Nicholson, he wis ye.ﬁfeé the sight to dlvert and use so much of the Sow of
Taloncia Cheek As then was recuized t0 economically operate the hydrawlic ram: In
aciéiti'on to the cash consideration pa.id I;J Nf..c..él-zéin; he o‘.olﬁlgéteéi himacl" t'o =i
and connect & one anc‘. onc-qm.arber :.nch p Ipe to the two p"ace., bdongin;z to his
grantors w@d %o suppl_,r wnte“ to them and their assimé for familv uéé wi'thou’t charge.

J.'o appcars from th« tes tmony g ven b,,* I\’r. N.a.cholson in th.’z.s proccedinp
that ﬁe‘ did maJ-:e such‘p'.{pe connect_ons, though of lesse:' size » and thereafter‘

supplied free water whenover called upon by occupants of thosc houscs. There were-
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about ten connected sarvices at t e time he acouired the d.str~bumion *Jztem.
Thereaft er he extended his lines, and todgf he has tweﬁ*y-ono connec ed consunmers
Tq the winter of 1939 the bvdraulic Tam was vashnd out a.d haq net since beon '
operated. He has installed 4 ,nal; electr cally-driven pump and nov lifts the
water dircctly Iron the strean inspcad of _rom ﬁhe ’lume

There was no evidence presented at the hcaring on this applicamion vinieh
would cast any doubt upon the correctness of the Commﬁqggqqts judgment of 1939 when
it aeclared that Nicholsqn'a vater supply and ris facilities %o r distribution had
been dedicatcd to public use p“io. to tho “ine he acquired them in 1920. Og the
othcr hand, there is nothing in the rcco*d which would pormit ug w0 ’urtber find

th certalnty that all of the water rights ol the H;hns were d@d.catcd to pualic

use at that time, or that by thomr instrument of coaveyancc in 1920 thcy aztemp.ed
%o carve out of Qedicaucd water a purely private right Lfor themselvcs and their
assigns. Neither eare the rccita*g in that & Sv. »cnt an any waf inconsistent with
Nicholson's contention that tpe service wgicb he agrqed to render to the two houses
was to be from his own public utility waters and water delivery systen.

The circumstanccu s-,“inply pronpt --cholson Lile thig appl catién
need not be here enlarged upon. It #s suffic:cnt %0 say mercly that a dispute
arose between Nicholson and Monvgomery over “he excessi?e amount o?watef‘alleged

to be consumed at the latter's residence. Nicholson déclares‘that he is still

willing to provide him with a reasonable amownt of water for domestic use. 3¢causc

of lﬁnited capacity of hi*'wa*er system an e d¢-’;cu_uieo eqcourtered in
disuribuxing watex uhrougbout 2 hi.ly resideﬂ ial ar»a, it is evident that the
servige rende:ed %0 thh rest of his customers may be ac*iouzly imnaired unless the
use of water by Lontgomcry be subject to the same rulew and rcgulat&ons as are
"aﬁplicable 10 other cus;ome:o.

Therefore, ip view of'&ichblsonfs offo; to continue free service fof
domestic use only, and the inadcéuécy of the rocord novrbefbre us o permit ihe
making of f;n@ing; as to the‘lggal rights of the parties, it is our opinion that the |

issuance of an order pcrmitping ichol-on to continue f*ee water ,ervice ’or
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domestic use only would be the most ecuitable solution of this dispute. Both
parties should und rstand that the auansity of this free water-is shrictly limited
% the amount reasonadbly necessary for domestic purposes 6nly, a use which shall not

" imperil the rights of the other consumers to adeguate vater service. I recommend

the following order.

)
I

ORD:

A hearin.g having been had upon the above deccrided application oI
Jesse Nichplson, the ma.‘.‘.‘.ef considered, and good cause appearing

IT IS HEREEY ORDARFD that Jesse Nicholson be and hereby is authorized %0
deliver a re;sonablc amount of water to A. E. Montgozery for domestic use only in
accordance with the findings in the forepoing Opinion and to waive the collection
of all cha.r[.;eg for water so deliverqd, énd also %o waive ‘:.hé collection of charges
for water heretofore delivered.

The effective date of this Order shall be tho 20th day from and after the
date herecof.

The foregoing Opinion and Order 4s haeredy approved and adopted as the
findings, opini_on an_c‘./rder of the Commission. | |

Dateq at Carr of July, 1945.

alifornia, this
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