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~Q~v' ,::;.~ Deci5ion No .,_fC'O __ ''''-

B-.::FOR~ 'tHE ?.A!!.:1OAD CO!OOSSION OF '!BE STATE OF CAt!r~~1:A 

) 
Il"'.. the l~tter o! the Application ) 

) 
) 
) 
) 
) 

of 
J"1='"ss;: NICHOlSON', for rovi::ion 
ora contr~ct, ~~d to dete~~e 
th.3.t A~ E. ]'.ontgo:n.ery is subject 
to rate ~chedule. 
---------------------) 

Application No. 26$ll. 

For Applicant, tlJCAS & WYCK077, Attorn<ey3 1 

by :1.:.'i~~~ W"!CKO;:. 

,For Prote~t.:l.nt, J. 7?A1rt< lr\.lWHY, Attorney. 

OPI~~!O'N --------
, 

known a.s t~e Valencia Water 'i'iork::, near Apt-o:::, Santa Cruz County. !n 1920 he 

purcha:ed cert~~ water diztribution fAcilities ~~d water ri&~t~ in Valencia Creek 

from Hnrriet Hih.~ and Theresa A. Hihn, hi, d-;)cd. of conveyance impo!li!'lg upon hir:l the '. 

obligation to $Upply water for faoily use witho~t eharge to two housez a-~d a small 

barn, then owned by the grantors. One A. T:: .. ?~onteomery ha, recentlypurcMsed .such 

premi~e~. Nicholson ~eek.s the Co~z!ion to r~lieve ~~ from that oblig~~ion to 

conti.~ue free service to }!ontgomery • . 
Nicholson'S water service wo.z rir:::t declared to be a. public utility when 

in 19,39 h~ applied to th~ Co::mi:;$ion i."l Applica.tion No. '22$22, for a.uthority to 

deci~ion in that proceeding reviewed. the history o! the water ~~rvice which h4d been 

roend.ored. in that co:nm\m1ty eve.~ before ~icholzon ac<;uired. the water :!Jy~e:!l. There 

had been a l1.l%llber mill locate'd, on Valencia Creek, owned. by the Hih.."l !a:1ily,. 3.."ld a 
, '. 

system of pipc~ had b~en i.~stalled to deliver wat.er to the ho:.c.e~ c;~\ tho~ethere . .' 
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" 

dedication of the v:a.tc~ s .... 'PP1:r a.~d distribution sy:::tci:l to public us~ by the Hih:':. 

inte~ests as e~lY as the year lBS6. 

Yiere the cOm.'lli~sio; now to accept suc.."'l 1'i."'ldil'lg ~de i..~ the 1939 proceedi."'lg 

as mf;la..--ung that all 01' the wa.tor right~ i."'l Val~nci~ Cr'eek owned oy the Hi.."l.'-ls at. the 

time of their cor.v~yll.nce to :~icholson woro dc';ot.ed to p~blic use, WO wo~d. be 
• • • I 

co~olled to hold that hi~ co:iti.."'lUa.~C'i: of !ro~ ";Il.to:o iarvi~o t.o the Uont.gol:Le:--j 
. , . . .. 

premises wotJld eonst.it .... "to a.."'l tmc.'1.:0 pr¢!oro~ce to one COn3u:::ler. Tho law ot this 

State; a: ~~noct.ed in judCi~ opi.."lions, t.he iatost 6: which is ~ vs C.ili1'o:"nia . . 
< "., ... '0 • • I' If." 

Water a.."'ld Telephono Co.; 21 Cal: (2) )); i~ that. the:: owner 01' a. .... 'ater ripJ'lt; a...""t¢r 

I.l. dedication oi ;uch wti.terto puoli~ ';'50, ~y ~ot carle out MY PJlrt tht~:'eo: 1'or th~ 
... "', ,; I, It. ,. ~ ". ••••• • • • 

pri'lato use of hi:lsel! or his as:3ip;ns; but he rotJ,y at the ti::l.e o1'd.edication ,rcscrv~ 

a pa.rt 1'or hi: o .... n use; i~'hcn W3.to~s hAve ;'ri~e b~eri ~resscd. ~th a pubi1e usc; it 

i~ within the power ot the co~s:ion ~ cn!o~cc the application of ri~n~di~e~~J.~~~ 
; . ..1 .. . . 
torj" ro,;to3 wit.hout. il::pa1ri.""lg ;;my pr!.v.a:te cont.ract o'olil\at10n. A.."'1d. :sho\D.d .the 

• • ~.' .. '. 4 "I r • I I' ' 

contracti."l.g party then assert a 1'ailure or consideration, hi::: cl::dm '!or r¢ztitution 

m~~t be pr~sentcd to Jl co"i.""t of' law rather te.\.,,: ~;,o this Com:D.:ssion: 
", t I' I I ~ , . " 

The !act, as recited 1.."'1 the deed 0: :.\'2 H::':'m, to UichoJ.son indiCAte t~ ... '\t 

they cloinled to ~~ a on~hal1' intcre~t in ni,. the w;.i.tcrs ~r V:.1lenc1a Creek: Wa:t:,e:' 

was th.~n being di vertecl. throug.'1. 3. ~ nUm.o; :'~d from thi: n1.lmC wator wa~ b~i."lg 
'I.. • '.( .......... .. . ' ,.', ,,' '....'." 

raised into a storage tailk by means of a Rite Hydraulic Ram. 8.."'ld then distribUted. by 

gravity. through 3. pipe oy$tem. Al.ong vd.th tlie di3tribut1oi,. syst~ deeded to 

NiChol~on; he wti.; ersn~e~ the right to d.VI!rt and. use :so mu~'1. of' the !'low of 
• • • .'''' • 'I. I. f'; 

1aJ.~ncia Creek as t."leri wa~ reC£.lir~d. to eeonociieany operate th~ hycraulie r~~ ,In 
. . . . 

addition to the ~.9.~h c6~sid~ration paici by !iich~l~on~ he obtig.9.t~d ~~¢l! to r.l.~ 
, ., , 

~d c~i"'1ect a orie ~~d. one-~er i.~ch p~pe to thci t~o piaec~ b~longL~~ to ~i$ 
" I ~. •••• ., l" ..' , I !." . • .., ~ t • 

grantors ~d to $cipply w~te~ to them ~~d thciir a,sir,ns tor £amilyuse without eharge~ 

!t apPGar~ 1'ro~ th~ t~zt:i:mo~ givC'!l by ~~r. NicholSon i.~ this procoe&g 

that he' did ~o S'1.:Ch pipe connection~, thoup.h or les:o;er size, a.."'ld. t.horp.ait.~r 

~JPplied !rce ~ater when~~er c~~ ~Pon by oceup~nts o! t~osc housc~: Ther~ Were' 
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abo~t ten co~~ected 5ervices at the t~e he ac~~red the distribution Sj~teo. 
. " 

Thereafter he extended his lines, a.."ld today he has twe:'lty-o:'!C con."lected con::t:'!lcrs. 
., " • 't· j . . , 

In the winter of 19~9 t.he hydraulic :::-am was wa,sh-:d out and. hn.~ not ~1nce b~on 
•• • 'w 

operated. ~e ha~ in:3tal~ed Ij. ~l elcctricall~-driven pump and noVl lifts the 

water directly !ro:n the ~re~ i."ls~oad 01' 1'J:'0::l the n..:=e .. 

There w~ no· evidence presented. at the hcarL~g O:'l this application which . . , 

wodd ca~t any doubt UPO:'l tho correctness 01' tht: Corn:ni~sion' s judgment 01' 1939 wh~n . . \ . . ~ .. . 
i~ declared. that Nichols~n' ~ v:a::.~r supply and his 1'acilitie:!'> 1'or distribution had 

been dedicated to 'public use ~rior to tho t.i:ne he acqui:'ed t.hcm ~'1 1920.. On t.h",.: 

other hand, there is not~g i."'l the record '.';hich wo1Jld pormit us t.o £'urther tind 

with certainty that all of t.he water rights 01' the ~~~S were dedicated·to public . . . 
us".) At that tioe, or that by thlJir i..'1st:""o.4.':lont 01' conveya.."'lCO in 1920 they att¢::1pted 

. '," . 
to carvo out of ~edicated wntcr 3. purely private rir)lt 1'or themselvez and thoir 

assigns. Neither ere the recitals 1.'1 tMt inst~ent :i..'"l. a.. .... "/ way i."'lconfJi::stent .... 'ith . . " . 

Nienolson~s contention that the scr-tic¢ whiCh h~ agreed to render.to the two house= 
I ' • • • 

was to ~e trom hi3 oW? public ~tility wat~rs ~ .... d water deliver-J syste~. 

The circ'U.."tSta."'lces s~~.i."'lr.ly pro::ll'ti::,::- ~7::.cholson to .fil~ thi:. a.pplication 

need no~ be here enlarr.~d upo~. It is ~~t!i'~~nt to ~a7mere17 that A dispute . . 
arose betwee?- Nicholson and l!ontgo~ery over "::.hc excessive amount o~. water alleged 

to be con~umed at the latter's re:idence. Nicholson declares ,that he i5 still 

willing to provide him with a reasonable ~unt 01' ~ter for dom~stic use. 3ecauze 
, . . 

of limited capacity of his· water 3yste::l And the Ci:ficulties encountered i."l 

di:stributing water throughout 3. hilly resid.ential area, it i5 evid.ent t~t the 
, " , j 

service rendered to the reot of his customoro may be zeriou:ly impa.ired~"'llos~ the 
,." . 

'Use of wate::- bj" Montg?mery be ~bject to the same rules 8.."ld. regu1~tion3 8,S arc 

'applicaole~o other cus:omers. 

There.!'orc, in view o.!'Nicholson' S offor to contino:.e free service tor 

dom.e5tic use only,. and the inadequacy of the rocord now b'll!o~ U!J to p~rmit, the 
. ..' ,.', I.' I', ,', '.' •. 

making 01' i'inding~ as to the legal rip',hts 01' the parti'lls, it is our opi:'lion that the . . " . . . . " 

issuance ot an order permtting ~:ichol~on to conti."lue free water sorvice 1'or 
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domestic use ~nly wo\llei be the :no,st eO'Ji table solution o! thi~ disput-e. Both 

partie~ ~houJ.d u."'ldcrstand, that theC'lUA. .... tity (}'! this 'i'r~e wa.ter' is :trictly limited 

to the nrnount reas~nnbly necez~ary for dorne~tic purposes only, a use whi~~ ~hall not 

, imperil the right::; or the other consu:ners ,to 3.c.eo.u..~t.e water service. ,I recom:ner..e 

ORD'r.;R 
-----~ 

A hearil'lg h.a-r...ng been had. upon t.'"l.e above de~cribed a.pplication 0:: 
Jesse Nicholson, the l:l3.tter considered .. a.."ld good C3.us~.appear~"lg 

IT IS HE?.ZBY orm:;:u:;n th.?-t J e,se Niehol-::;on be and. hereby ~ authorized. ~ 

deliver 0. reasonable a."JO'lmt of 'YIt:L:t.er :to A. E. '!!ontgo::.ery for do::estic u:;e only i...,. 
. . ." . 

accordance with the £indi;".gs in the i'orop'oi."lg Opinion 3l'ld to .... m.ive the eoll¢etlon 

or ill charges i'or water so delivered, and Ill~o to waive tho collection oi' e."large!!! 
." '. 

for water h~reto!.ore deli~erod. 

The cf:teetivc date of this Ord.er :'Shall '00 tho 20th cW.y !rorn end a1':ter tho 

c..~te· hereof. 

The i'oregoing Opinion ~"ld Ord~r i~ h~r~by ~pprovcd. ~~d adopted a3 the 


