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Decision No, 38266

BEFORE THE RAILROAD COMMISSION OF THE STATE OF C4LIFORNIA

Clement Street Merchants Association,
Conplainant;
VSe
Southern Pacific Company, The Atchisch,

Topeka and Santa Fe Rallway Company and
The Western Pacific Railroad Company,

)

)

)

) .
)

) ‘
)

)

)

)

)

Defendantse

BY THE COMMISSIONS

Appesrances

Edgar C« Levey, for complainanty . :

James E. Lyons, Wm. Meinhold and Charles
Ao Burkett, Jr., for Southern
Pacific Company, defendanti )

Starr Thomas and T. Ms Calazza, for The
Atchison, Topeka and Santa Fe Rallway
Company, defendant. '

John E. Hennessey, for The Western Pacific
Rallroad Company, defendant.

Russell Bevans, for Federated Ierminals
Company.

Complainant is an unincorporated association of San
Francisco merchants. Business establishmemts of its nembers are
situated on Clement Street from Arguello Boulevard to Funston
Avenue. | It alleges that defendants have made pickup and delivery
service available on Geary Street between these thoroughfares, have
restricted such service on Clement Street to the block eitending _
from Eighth to Ninth Avenue, have unjustly and arbitrarily refused
to extend their Clement Street service from Arguelle Boulevard to
Eighth Avenue and from Ninth Avenue to Funston Avenue, and have thus
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created-and worked:an.uifair diserimination.against’these Clement.
Street.werchants, .An:order ':‘:;s "sought:requiring “defendants’ to: extend
'the . pickup. and délivery area "by including '-therégin"-‘dlement Street from
-Eighth’Avenue to Arguello Boulevard wandifrom 'N:Lnth -Avenue to Funston
-Avenna. -
. A >public hearing was held at: Sanrl‘«‘rancisco omSeptember 7
.1.945, Ybefore  Examiner Mulgrew,
 Clement ‘and-‘Goary. are rparallél straeets, -ome “Block~dpart,
:in the:same- busine§§ ‘d¥stricte. JIn .this-distriét, more retail
-stores and-other business ostablishments areilecatod’on Clement than
- on Geary. . Merchants ‘situated batween:Arguélle’Boulevard and
‘Tunston Avenue:on’'these streots.deal “in ‘similar -Wayds, «sell Xike
-goods at-equal'prices, and 'In thesc 'and ‘othor rps,peots-"act;.vel'y
-compete .for ‘the avdilable trade. Dofendants. provide rpiciup and
delivory:service ‘for -the Geary: S?re ot ;but  rot :Lor ¢ c'ompe‘i’i;.gg ‘Clement
‘Street establishments, The slatter aro "required to -e?.bzs"b‘r'é?.-'drayafge
charges .applicable ‘to ‘tartage .from or ‘to ‘their -places;of ‘business in
\order te securs pickup or déliveryof ‘frefght destined to or Qrigte
'nating at points peyond San Franclsco over defendants! -}incs,.
| In their written answers ‘to the complaint, -g11-of ‘the

-defondants .denied 1its material allegatfons. At the hedrixg,

e |- ' '
'.Lawever, cbunsel for Southern ‘Pacifie ‘Company -‘Qtaﬁted that i‘t would

.covered by .this ‘complaint, <The ‘position.of Tho Atchison, “Fepoka
and -Santa 'Fo 'Railway ‘Company -and -The ‘Western -Pacific Railroad
Company, as expressed at the hoaring, s ‘that 'the complaint s sound
and that, were it :possible ‘for ‘them to do so, ‘they would 1ikewise
wolmntarily provide ‘this 'services. -They contend, howeéver, ‘that

‘because of manpower and equipment shortages «theyh:air'e ‘unadle Yo
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iﬁstituié service at this time. They are supportéd in this stand -

by Fedetated Terminals which, under contract, renders thdif San
Francisto pickup and delivery services Its facilitieé assertedly
are utilized to the fullest extent under existing obligations and
cannot be expanded except with extreme difficulty and at increased
costs. |
It 4is not urged, and the.record in no way suggests, that
transportation conditions surrounding the rendition'of pickup aﬁd
delivery service for the Clement Street business establishments
.would differ in any important respect from those surrounding the
providing of this service for the competing Geary Street ddncerns;
These streets are in tho same business district and are but one
block apart. The record demonstrates that defendants! failure t&
supply pickup and delivery service to the Clement Stroet area in
queétion prejudices and disadvantages merchants located in that areas
Unreasonable differences are maintained between the service and
;ateé available to these merchants and the service and rates gvailé
able to their Geary Strcet competitorss Common carriers cannot
oseape their public utility obligation to maintain no such differences
by a plea that their agent is unable, because of the manpower and
cquipment shortages and outstanding commitments, to' provide required
additional servicce There is no essential differcncc between a
refusal to extend the boundary‘of‘tbafpickup and: delivery‘areafSO
as to Include all those similarIy'situated‘frdm a transportation
standpoint and a refusal tb‘accordfservicc to new patrons located
within an existing area. Lilc treatment must be given all: who are
so situated that there 1s no material difference in conditfons sur-
rounding the renditfon of services Facilities available to' defond~
ants: for pickup and delivery scrvice should be sof utilized that all
who are eatitled to. the' service receive it to' the full extent of
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ddfendants? 3‘b113.‘t§'-"i:0’ perform. + The :-sarvico‘ may. not: properly be: .
withhold Trow' tho-Clemont Strdct arca ‘herd invelved while Gefendants. .
cdhtiﬁué‘td‘prdﬁiﬁc'iﬁ'for”tné‘Gcary?Strcct and" othexr torrdtory
within the 'présent boundarids.- Defdhdants wilT, theroferc,..be:.
ordéred and’dircdeted to- oxtend thoir pickip and «delivory -limits..

adzordingly. ¢ The questfdn-of inéreased costs.raised-by:defendants

1s not ‘a matter roquiring:considcration-in this -proceeding: . If.
increasds in- piékfxp and’ delivery‘rates “should LPIOVe .£0:be :nece SSary,.,
the ‘rémedy 4s “to ‘apply ‘under’ Section!63 of "the-Public:Utilitles.Act

for the ‘inercasos considéred 'justifiod.

This cise being at-1s5uc ‘upon” complaint and:answer:owm,
:f.‘iié',’ full invostigation ' of the mattors: :thochd "having .boon.had, .
and basing this order’on-the findings:of fact and the. conclusions.
contained in the opinion which precedes this order;,

IT IS HEREBY ORDERED that defendants’ Southiern Pacific:
Cémp'any;' The At"chi'sbn,- Topcka and' Santa' Fo' Railway: Company,, énd The
Wostorn' Pacifie’ Railrodd Cofipany be and they arc: and cach of thom:
15 l"zer'eby' ordered and directed, within' thirty (30), days from the.
¢ffective date of this order, to' extond thofr pickup and delivery
Timits st San Francisco So as to include all of Clement Street. bo
twaon Arguello Boulovard and Fanston' Avenue.

IT IS EEREBY FORTHER ORDERED that the tariff publications
required to be made as' a result of tho order horein may be made on
not 10ss than threoe (3§ days? notice to tho Comaission and to tha
public: | |
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This order shall become effective twenty (20) days from
4ho .dato horeof. ‘ |
C.tod Da_fpd..gt San Francisco, ,cal:ift;;nia.', this LT
September, 1945,

‘.‘
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