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"Decision Wo..

' BEFORE' TEE" RAIIROAD. COMMISSION OF.THE STATE OF .CALIFORNIA

+ ). Application No. 26523

" In' the Matter of‘the Applicstion of
-KELLOGG -EXPRESS AND DRAYING'CO., a
corporation, for an‘order (a) author-.
izing 4t to-abandon its vessel :
‘service between San Francisco Bay
‘points, on the one hand, and Mare
~ Island, Vallejo and Napa and points
“between Napa and Vallejo,-.on the
other, (b) authorizing it to substl- .
tute & highway common' carrier service:
1n lleu thereof and *(c¢) ‘suthorizing
"1t to absndon Lts vessel service beo- '
tween San Francisco and Richmond.
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" REGINALD. L. .VAUGEAN, for applicant.
‘DOUGLLS BROOKMAN, WARD G. W.LKUP:and CLYDE. L. EDDY,

~ for Vallejo Express Company -snd Merchants
*‘Express  Corporatlon, protestants,

“BY THE COMMISSION:
L OPINION

" Kellogg -Express snd Draying Co.. has ‘highway common
' cerrler ‘operstive rights in-general between San Francisco, Osgkland,
. Richmond, Alsmeds, 'San Leandro snd -intermedisate points, andwbetwepn'
San Freancisco, Sausalito, Mill Valley, San Rafael, Fairfax,
‘Homilton Field and intermediote points. :It-has a.vessel operative
- ‘right Yetween Sen :Francisco and Richmond,-and & -similar right be-
"-tween San Frencisco, on the .one hand,-and Mare Island, Vallejo,
" Napa, and points between Napa and Vallejo, on the other hend.. In
" conjunction with t he latter vessel right it hes a temporary
“highway common carrier operctive right which: expires Febarusry 2€,
1946, which s in addition to & truck right between San' Francisco

and Napa-'t¢o be operated in conjunction with:lts vessel Opération.
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In tho savove, entitled procéedmng nppiicant-requesta the
authority of the Cormission.to abandon all of‘its-vessei operative
rights, .and thet it .be issued a permanent certificate to "conduct‘_a
highwaylcommon,carrier:service,between Sen - Franclsco,; on the one
hand, aﬁd Msre Island, Vallejo and Naps .and points:betwe§n‘Napa
ond Vallejo,. on the other hond, 8s -4 substitute for amiin lieu of

sucpdvessel operative right.

OQ_AugustA27,s;9h5, spnlicent filed an amendment to its

origingl application requesting that 1t be glven temporary authority
to provide the above described substitute service-during the |
pendency of this proceeding. A public: hearing . was h&d before

Exsminer Paul &t San Frenclsco on fugust 29, end 31, 1945. The

matter was submitted upon concurrent. briefs which heve been filed. -

It is not necessary to discuss.epplicant's request for
interim suthority, 28s the entire matter will be'disposed of et this

time,,l

hpplicont's engineer's report submitted in evidence:
(Exhivit No. 12) -shows.that for the -six nonths:period January 1
to,June 30, ;9&5,‘qpplicqntts'outvof-pocket.loss.from 1ts Vallejo -
vessel oﬁeration cmounted to $6,210. JIt wes shown thet if truck
operation hed been conducted in lieu of the vessel operction this -
out~of-pocket loss would have been reduced to 51,013, . The out-of-
pocket. seving for suck poriod for- applicant would have been $5,198,
vhich 13 equivalent to .about HR00 & month. . 4 balsnce sheet state-
ment of applicant in evidence shows 2 net loss from all operations .
for the six months period ending June 30, 1945 to be $37,0hF Ll
(Exhibit No. 13). . "
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However; the president of applicant testified that the

estimetes of the engineer were too conservative and; in his
opinion;, if the applicstion were gronted, suf:icieﬁ£ e conomies
couid be effected to more than defray the cﬁt-of-pocket_loss due -
to the veSsel operatibn. buplicate terminal fecilities could be
eliminated, and unnecessary transfers of shipments from truck to
voat and bost to truck could be avoided, theredy elimineting
excessive handling ard demages to shipments accruing therefrom.
There would also be sdditioncl savings of time of drivers and
clericel help. Ee pofinted out ‘that applicarit wouwld also be able

to proﬁide 2 more cf{f¥glent service under the proposed operstion,

In 1941 applicent leesed & wherf at Vallejo ‘for & term
of five years ot & morghly rental of $150, Evidence shows that
‘this faéiiity ané the enzrence roadway ere in 2 very bad state of
deteriération. ‘Appropricte repeirs to render the'facility,sefe for
continued use wbuld’cdét about - $20,000., The ovmer refuses to make
any repelrs. No other wherf facilities ct Vallejo' are svalleble
‘which apolicaﬂt could -vse for 1ts vessel., 'Likewise at Népa no
wharf is evailadble, the''one formerly used heving become unfit for

use was removed by its owner, the City of Napa.

Protestents gontend that in so fer ©s ‘the operétion be-
tween San Frencisco end Naps 4s concerned the vessel opeﬁative
right hes been cbendoned end’ therefore the granting of tﬁe-right-to
Applicént to operate trucks would be the grenting of & new
‘certificate for whichi fhere hes béen“nO'showing of public con-

venience and necessity.

Decision No.' 30107 grented 2 certificate to a predecessor

e
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of applicant, authorizing highway common carrier service between San

Francisco and Napa subjeet to the following conditions, among others:

“The authority herein granted for a highway common
carrier service, as hereinabove defined, is to be
operated in coordination and conjunction with the
vessel service now being operated by applicant be-
tween San Francisco and Napa, sald highway service
to be operated only on alternate days from San
Francisco. to Napa, and only on alternate days-from
Napa to San Francisco."

Thereafter Decision No. 35307, among other things, modified the

foregoing provision as follows:

"IT IS ORDERED that Decision No., 30107, dated

September 17, 1937, be and it is hereby amended

s0 '8s to permit Napa Transportation Company to

operate the highway common carriler service therein

authorized as traffic requirements demand, rather

than on alternate days as now designated."

The redord shows that applicant has not operated vessels

Between San Francisco and Napa since October, 1%942. It cohtends,
however, that Decision No. 35307 does hoflréquire the operation of
vessel service between such points "...unless applicant, in its
discretion, should operate the vessel because of the deméné ‘of
traffic requirements." In support of this position applicant
further reiies on the certificate granted by Decision No. 35307
which authorized it to 6§ératc & highway common carrier service
between Vallejo, on the one hend, and Napa, on the other hend, in

coordination and in conjunction with existing vessel service be-

tween San Frencisco and Vallejo.

Decisior No. 30107 as mocified by Decision No. 35307 is
not free from zmbiguity. Iowever, even though tbe decision éid'not
expressly permit the discontinuance of'ali.fpéSei operations bgtween
San Francisco and Napa, we do not believe thét such a construction

of that decision by applicant indicated an intention to act in
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disregard of the Commission's euthority.

One of rrotestants' objections to the granting of this
certificate is the financilal condition of applicant. It asserts
that the total acsets of Kellogg &s of June 30, 1945, including
tangible and intasngible property, was $105,000. At that time the
company had a deficit of $214,526.53. It appears from the record
that as of June 30, 1945, lir. Lloyd Swayne, applicant's president,
advanced $105,000 without interest to the compary on an open book
account, In addition, San Froncisco Warehouse Company had also
made advances to applicant on an openr book account without interest,

which amounted to $27,304,25 as of June 30, 1945.

Protestants assert that Mr. Swayne is financizlly able to
conduct the operations of KeIlogs as a hobby; that Kellogg's venture
into vessel service hetween San Francisco and Vallejo and Napa
cannot be salvaged, even with the further aid requested ih the
present proceedings; and that its motor truck operations as well as

its vessel service should be terminated forthwith.

As. previously stated, lr. Swayne believes with thé elimi-
nation of the boat operationm that the truck service will return
the out-of-pocket cost of operation, Even if the record showed
conclusively that the service would be dondicted st o idss, 14
Mr. Swayne wishes to continue to finance the company ont of his
personal financial resources in the lope that in the future it will
be prbfitable, we belleve that is a guestiorn of managerial dis-

¢retion.

Protestants also contend taat the territory under consider-

ation is adequately served and needs no additionzl nhighway common
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carrier service. It should be borne in mind, however, that appli-
cant is now providing service in this territory, and to grant
applicant's request woild not place another carrier in this field.

The Commissicn has heretofore stated:

"It aould seem ‘as a fundamental principal that a
utility in the field should be permitted to operate
and serve its patrons in tie nost efficient and
attractive manner. "here néw devices or eouipment
have been perfected or metvthods of serving the _public
developed that zre superior to the older ones, it'is
in the public interest to permit a utility to keep .

. pace. with such inprovements within the limits.of the
district it serves." (Re uast By Street Rwys, 39,
C.R.C. 252, 258) :

The Commission has zlso in numerous cecisions authorized
'Earriers to sudstitute one form of transnortation for a other
when it was shiown that the service can be inproved and conducted
more econonically. (Re Pacific MotoE'Transpprt} 38 C.R.C. 874,

8785 42 C.R.C. 745)

After full. coneiaeration of all the ev1denee of cord
in this proceeding, it is our-concluslon that it is in the public
interest to permit applicant to ¢iscontinue and abendon its vessel
service and to’authorize it to contimue to conduct o nighway
common carrier service in lieu thereof as requestedf Sveh will be

the order.

Kelloge Express and bra&ing'Co, isfhereby pleced‘upon
notice that operztive righ%s, ss such, do not constitute a class of
property which may be capitelized or ueed as an element of balue in
rote-fixing for any amount:of money in excess of that originallyf.
poid to the State as the considerztion for the grant of such rights

Lside from their purely permissive aspect, they”extend to the holder
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& Tull or psrtial monopoly of & class of business over & particular
. route. This monopoly fesature may e changed or destroyed at any
time by the State, vhich is not in any respect limited to the

number of rights which may be given.

A public hearing thereon héving been held, the matter
submitted, and 1t being heredby found that public convenience /ond

necessity so require,
IT IS ORPCERED as follows:

(1) Thet Kellogg Express end Draying Co. mey discontinue
and ebsndon sll its vessel operation between Sen Fremcisco, on the
one hand, and Mare Island, Vallejo and Napa @ polnts intermediate
4o Vallejo end Napa, on the other hand, snd between San Frenclsco

and Richmond.

(2) That a certificate of public convenience and neces—
34ty 13 hereby granted to Kellogg Express znd Dféying'Co. Uthor=-
1zing the establishment end operstion of service &s 2 hMghway
common carrier, 8s defined in Section 2~3/Li of the Public Utilitles
Lct, between Ssn Frencisco, on the one hend, and, .on the other hand,
Mere Island, Vellejo, Nepa end points intermediete to Vallejo snd

Napa, heretofore served by vessel.

{3) That the operative rights granted by DecisionsNos.
30107, %5307, and 3RP173 aﬁd-@il vessel operotive rights upon the
inlsnd waters of the State of Cslifornis are hereby revoked snd
annulled.,

.
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(L) Thet in providing service pursuant to the certificate
herein granted, the following service regulstions shall be complied
with:

1. Apnlicant shall file a written acceptance of the
‘ certificate herein granted within a period of not
to ‘exceed 30 days from the effective date hereof.

Applicant shaell, within 60 days from the effective
date hereof and on not less than one cay's notlce
to the Commission snd the public, establish the
service herein suthorized and comply with the pro-
visions of General Order No. O end Part. IV of
General Order No. 93-A by filing, in triplicate,
and concurrently making effective, epproprilate
tariffs end time tables setisfactory to.-the

Commi ssion. : .

Subject to the suthority of the Commission to
chenge or modify it by further order, applicant
sholl conduct operations, pursuant to the certifi-
cate herein granted, over and olong the following
route:

U. S. BEighway No. 1O, State. Highwey 29
between Sen Francisco, Vellejo and Nopa,
with departures therefrom to serve
authorized points..

The effective date of this order shall be twenty (20)

days from the date hereof.

‘ Deted aqildiZéquMC4éa; Celifornica, this: /ﬁéf*raay of
/QJ/D:E: 2 ? 19“5 »

Commissioner®




