4740 -.DH @ | ®

N ‘
Decision No. """83"59

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

CONSOLIDATED VULTEE AIRCRAFT CORPORATION, g )

Complainant ) @ :

VS % Case No. ! uﬂj‘i .

ATCHISON, TOPEKA AND SANTA FE RAILWAY )
COLPANY, THE )
SAN DIEGO AND ASIZONA EASTERN RAILWAY )
COMPANY

Defendants.
BY THE COMMISSION:

Appearances

Ve 0. Conaway, for complainant.
J. E. Lyons and Charles W. Burkett, Jre, for
defen.da.n.tS. .

Q.E.Il\ oX

Complainant alleges that certain charges assessed and colw
lected by defendant railroads were in excess of those specified In
the applicable tariffs, in violation of Section I7 of the Public
Ttilities Acte It seeks reparation in the amamt of $901.17» pIus
Interest.,

Public. hearing was had before Examiner Bryant in Los:
Angeles, briefs have been filed, and the matter is ready for decisione

‘The shipments in questfon. consisted of some 23 carloads: of
tnternal combustion: englnes. and other articles transported in 1941
from San Diego to Chula Vista and North Island. Complainant allegess,

i and. defendants deny, that the charges assessed and collected foxr the
transportation of these shipments were in excess of thosc specifled

#n the appIicable tariffs. It was stipulated, and the: record shows,
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that the shipments were made and the charges were paid and collected

thereon as alleged; and that, if the allegations are otherwise suse
tained, the statute of limitations was properiy tolled. The dispute
arises purely as a result of conflicting interpretations of the
tariffs.l

Defendant Atchison, Topeka & Santa Fe Railway Company per=
formed only switching service, the charges for which are not in
issue. Complainant agreed at the hearing to elimination of that
carrier as a defendant.

The tariff dispute revolves around the question whether
the line-haul class rates were or were not subjcet to 2 cortain
"minimum class scale.,’ If the minimum scale was inapplicable, as
contended by complainant, charges in excess of the tariff were col-
leqted and reparation is due; if the minimum scale was applicadle,
as contended by the line-haul defendant, the charges collected were
those specified in the tariff, and the complaint should be dismissed.

The parties arc in agreement concerning the classification
ratings of the commoditiles and the “rate basls" applicable botween
the points, The rate basis is flagged, by appropriate reference
mark, as “Subject to Items 180 and 275, but not loss than minimum
scale of Class Rates shown in Ttem 235" The quoted words arc the

1

A preliminary question was raised by defendants’ motlions to dis-
miss the complaint, The original and the amonded complaint were
proparcd and filed by three professional traffic representatives "as
the duly authorized agents for complainant."' Those porsons admitted=-
1y were not licensed attorneys or members of the State Bar of Cali-
fornia or of any other statees Defcndants filed a written motion to
dismiss the original complaint on the grounds that the preparation
and flling thercof constituted the practice of law and that the
filing by persons who were not members of the State Bar was a nullity
and a vielation of certain provisions of the Business end Professional
Code of California. The motion was denied by the Commission prior
to the hearing. An amecnded complaint having been filed thereafter,
defondants moved orally at the hearing that the original and amended
complaints be dismissed on the same grounds. The oral motlon was
donied by the cxamincr.
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crux of the Qpn;:ove:syg  The parties agree that thé rates on. the
shipments In Issue ﬁe?e‘got affected by either Itém'igb'bé Iiéﬁ é75:
The:qustiop is whetge: the minimum scale of claé§-rafes Showtr <R
Item 235 was nevertheless applicable.g

Complainant argues that the phrase u__-but.not less %han
the minimum scale of Class Retes shown. in Item 235" I a Qﬂ&iﬁé&t&r
tion to what had been said before in the:same séﬁéénce; id‘ofher‘-
words, it is‘cqgglgigantﬁs,cqntention;thﬁ% 1f and when a rate'is. .
§quegt to Items 1§O.qz 279 then,, andloniy tﬁgn, s it subjedﬁ to:
the minimum sqale,or~§léss rates. shown-in Item 235, Im support of
this contention complainant,referred. to’dictionary’ definitions of
tge,wo;d;"bgt,f.and,é;fcd,court decisions in .which the word was'
considerods |

The defendant contends that the phrase ",.:but not Los
than the minimum scale_ofiClaéé}Réxes shb#n:in-Itdh‘235“”i§-not'
mcrg;y,a.quql;ficationﬂ£5.%hﬁt-héﬁ’éon@P6fore,’bub-is*a condition’
which ppp}iqsiwhether or,hd% the fﬁtcshare.subject*tofxfcmS‘180 or -
275+ It.ci#ed autho:itiesfkivinénfﬁé'word "but":érpeééiﬁg-différent
frég_;bap advocated by_complainant, andxa:gued-that-tﬂéftariff intar=
pretation should not be based wpon.definitions of the word ‘bt in
an'ytvpvent_.‘w Rather,. defendant aslked the-COmmissioh#“to-interpref‘;
provisions of a tariff, the way they would: be understood by an ordin<
ary shipper,. to direct consideration to. the whole.of the tariff' under"
congidg:a:iog, to give effect, to every'provisiohykand now‘:'to"af:céptL

an Interpretation.that would yield-absurd'andAillogicalﬁrQSultsaﬂf'

2 TR T— - ' . . . C

"The rates in, question.were published in Pacific Freight Teriff - -
Bureaw Toriff No.. 255=B, C.R«Cos No. 60. ofiJ. P. Heynes, Azeats “Itdn
180;applied on Interstate traffic only. . Item 275 ‘applied only dn ° . .
connection with shipments:subject to less«~than~carload or any-quantity -
ratings; the.shipments.in<issue were subject to carload ratingss” -
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It cited examples to show that complofnantts Interpretation weuld
have the result of nulllfying the carload rates set forth in the minf-
num class scale, and also of establishing higher rates on sr;ipmerxts' \
picked up and delivercd by the shipper than on thosa picked up and
delivered by the carrier, For the purpose of showing the framer®s
intent to make the minimum class scale applicable to all cléss-rate
traffic betwecn the peints Inwolved, defendant Mtfoduced coples of -
tariff prowisions immediately preccding those in question,"and.'als‘o
copy of informal application to and authorization from the Commisston
' to establish the tariff provisions herein considercde

It %s. umnecessary to discuss. in detail the oppos'ixla.g argas
ments or their supporting authoriticse The interpretation contended
for by complaiﬁxan‘c, regardless of any merit it may have 1f the dise
puted phrase. is. isolated and the word "but” given a ;'ostr:ﬁcte‘d and
strictly tochnical moaning, is an unnatura} construction of the tariff
as a wholc, ii‘ adopted,, it would rondeor some provislons of the
tariff meaningless and others patently wwreasonables  Under generally
recoghizod rules of tariff interpretatien: the tariff sheuld be given
a falr and reasonablc construction and not a strained or umnatural
one;, all of the pertinent provisions of the tariff should be consid-
ered togother, and if those provisions may be said to express the
intention of the fi'amcrs under o fafr and reasonable construction,
that intention should B2 given cffect; and coastructions which render
sonc provisions of the tariff a null‘itys, and which produce absurd or
unrcasonable i'csults, should be avoided. (Sce Mmug_. |
Ve AaGuSaBaRa. CGo ot algy 10T ICule 77, cited In San Francisco
Mi2ling Cos ve Southorn Paclfic Co., 28 C.R.C. 8703 California
MIALI0g COrps v Laha & Suls Ra Cous 203 ICuCu 578; Cudohy Packing
Cop Ve CaBa& QaR e Cex 147 IaColy 441e)
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\ Upon eareful donsideration of all of the facts and clreun=
stances of record, the Commission §s of the opinlon and finds 25 2
fact tant the charges assossed on coﬁplainant's shipments didlnot
oxeced those applicabio under tho taiiffs lawfully in coffcet at

{h§ tige of movements  Tac complaint will be dismisscds

Tho ordor of submission, pursuant to agrooqu;t bo‘f:wcen
tho parties, provided for tﬁc filing of a vricf by complainant, ol
lowed by reply bricfs By defcndants, Complainant has filed an
adéitional "reply brief." Xt has not bco# congidorcd by the Com=

mission in arriving at its dccision in this matter.

2RRER

. This casc being at 1ssuc upon comﬁlaiqt and answer on
file, full investigation of the matters ond things involved having
been had, and the Commission being fully advised,

IT IS HEREBY CRDERED that this cemplaint be and 1t is
hereby dismissed. é?7d}’/ o _ B

Dated at fvé;;Zfoég;) Californicy this . 2 & day of

> : PO~

October, 1945«

- commlssioners




