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Decision No .38329 
BEFORE THE RAILROAD COMDlISSION OF TIiE STATE OF CALIFORNIA 

CONSOLIDATED VULXEE AIRCRAFT CORPORATION, ) 
) 

Complainant, 

vs. 

) 
) 
) 
} 
) 
) 
) 

@~nrrn~~\1J II 
Case No. ~~ U 1J1!i~lfJ [!., 

ATCHISON, TOPEr~ AND SANTA FE RAILWAY 
COMPANY" THE 
SAN DIEGO AND A;:lIZONA EASTERN RAILWAY 
COMPANY'", 

Defendants • 

BY THE COMMISSIOl{: 

Al1pearan~eli

V.. 0... Cona:way, tor complainant. 
J. E:_ Lyons aDd Charles 't;;. Burkett". Jr.., for 

defendants • 

C'ompJ.a.inant, alleges that c:erta:1n. charges; asse'ssed and. CO'l:.-
lected by, def'endant railroads were 10. excess of:" those spec1f1e'd :t:n 
the, applicable tariffs .. , in violation of S.eetio.c: 1"/ of" the Pu:bl1e 

\rt;1lit1es Aet. It seeks. r.eparation :t.D. the. amQUll:t c.f" $901.17' .. plus 

interes.t .. 
Pub:t:tc. hear1.c.g was had.: be·j~ore Examiner Br;r.ant :fJ:l. Los: 

• 

AngelesI.' brioe!s'. Ila..ve, been· filed·l , and the matter is. ready.' for deefs·!on· .. . ' 

'Thet shipmen.ts. in q \1est1!o~. con.sfsted; of some. .. 2J carloa'ds~ ot? 

internal. combus.tion: eng1nes~ and. oth.e~' art1-cIesl transpo~ted:. in: 1941: 

!ro.m: San. D.1ego to· Chula Vista. 3:Ild, North. IsJ:anc1. Compla1nan.t. alleges· ... 

and def,endants. @llY'". t:l:la-t the, cb.arges ass:essed,: a·nd coIlectect' ~or. th.e. 

transportat:ton o.t, t...~es.ct sh1']lmen:ts· wore.' in; excess o~ thoso sp'ec1'f~:d': 

in the applicable tar:1::1":rs.. It was. sti:p\llatedA and, tb.e~ ro¢ord: snows', 

" ,-
t' 
\, . " 

.'," 
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that the shipments were made and the charges were paid and collected . 
thereon as alleged; and thatl if the allegations are otherwise sus~ 

\ 

ta1ned~ the statute of' limitations was properly tolled. The dispute 
arises purely as a result of' conflicting interpretations of the 

1 
taritfs. 

Detendant Atchison" Topeka &: Santa Fe Railway Company per-
formed only switcb.1ng servicel tb.e cb.arges for which are not in 

issue. Complainant agreed at the hearing to elimination of that 

carrier as a defendant. 

The tarif'f' dispute re'tolves around the question nhether 

the line-haul class rates were or \"Tere not subject to a c~rtain 

IIm1n1mum. class scale.4t If the minimum scale was inapplicablel as 

contended by compla1nantl charges in excess of' the tariff were col-
lected and reparation is due; if' the minimum scale was applicablel 
as contended by the 11ne-ha~ defendantz the charges collected were 

those specified in the tariftl and the complaint should be dismissed. 
The parties arc in agreement'concerning the classificat10n . 

ratings of the commodities and. tho Urate bas1sfl appl.1cable botwoen 
the points. The rate basiS is tlaggedl by appropriate reference 
mark, as IlSubject to Items 180 and 2751 but not loss than minimum 

scale of' Class Rates shown 1n Item 23,." The quoted words arc the 

1 
A ~rel1mjnar1 question was ra1sed by" defendants' motions to dis-

miss tho compl~int, The original and the amanded complaint were 
prepared and filed by throe professional .. traffic representatives "as 
the duly authorizod agents for complainant." Those porsons admitted-
ly were not licensed attorneys or members or the Stato Bar of Cali-
fornia or 01' ~ othor ~tato. Dorendants filod a written motion to 
dismiss tho original complaint on the grounds that the preparation 
and flling thereof const1tu.tcd tho practice of law and that tho, 
filing by persons who wero not members of' the State Bar was a nullity 
and a violation of certain provisions of the Business and Profossional 
Code of California. Tho motion was deniod by tho Commission prior 
to the hc~r1ng. An am~nded complaint" having boon til.od thoreartorl 
defendants moved orally at tho hear1ng that tho original and amended 
com~la1nts be dismissed on the same grounds. Tho oral mot1on was 
do~od by the oxaminer. 



, . 

cr~ ot the c.~n;tl'ov:e;rsy ~ The pa:rt1es agree th.at tJ:i~ ·l"a.tes on, the 
sh1?~en~s in ~~ll~ ~e;-e~t affected by either, Item'i~O'o~ Item 275'~ 
The' question is wheth.er' the minimum scale or .class rates ShOvl.o: !.6. , '''. .' ", .. , . 2 
Item 235 was nevertheless app11cablG. ; 

, " I ".,. • 

Comp,la1J?,a:nt argues tb.at tl'le phrase 1/. ,,~Cttt . .nOt las's th~r.: 
I 

the minimum scale of Class R~tes sh.own" 1D.o Item 23'," :toG' a ~uai1f1'c~~ 
I ' • , 

tion to i'what had, been s.a1d befor.e in' thet'same se'rit.knce; ill, o'tner' . .: ..... , , . . 
words .. it is compla1nant'\S, cQ-nt,ent:ton: t~t 1! and when: a' I'ate-"is'~ , 

I ,j • .', I I .. '; • ..' 

subject to I·terns 180. "r. 275 then;,. and', only th.en". is it subjee't~ to' .....' ... . ... , 

the minimum scale of'class rates., shown'::1n: Item 235.' In support' or 
, .' '. '. " ' .... ~ 

this, con't:ention complainant., :rererred~ to' dictionary.: de:rini t1or.:s of 
••• • • • ." ~ '1 

the word, "but) n, and, c1 ted court doc1s1C~ :"1n ,which: the, vlol'd \70:S' ..' 1.'.·..·_ .,' . 

considered. 
The dofe:o.dan:t contends t~'at tho 'phrase U'o ... but : not loss 

than the "m i o:1mum scale. of;, Cla~s', Ra.,tcs shoWn :1n, Item' 235'":' is not' . .. . ... , . 

morolya Qu.al1f1cation<td, ~~t· hks,:: gone ~b'eforol 'but-· is -'a coild:ttian' 
,",I.' ", • ..,.,'" • 

which. .applios. whether or. ~oi the, ritos,',al'El . subj oct 'I to '·Items' 180 or" 
, 't .. ~ ',.... . . . . . ~', • \ . (' . '. I)' .' . 

27? I~ ,e1~od tl.uth.o;r1t1.c:s,g1virig the word ef'but"'::li .,meb:n1.tig' d1ff'Ell'Gnt' 

:f.'l'om that advocated by complainant, and: argued' that the' ,tar!f! '1lltar~ 
. :. . . .., . 

pr~tat10n sho1ll~ not be, .ba~ed ,l.'lpon"do!1rl1t1ons of ,tho word .lIbut-1t in 
any event.,. R.~ther,_ ;i0fondant 'c,slrod the ·Comm1ssiob.· .. ~'to ·irite·rpret .; 

, ,- . 

proy1s1ons, of a tal'1ff the·way they would.: be' underst,ood'by' an ol'din- ~ 
I. " ,..... . - .. .... . 

ary shipp,er", to d1rect. co~ 1d-era:tion to, ,the,' "hore ,ot ,the' tar1:f'i~' ur.ide~··" 
.,' '. '/ ..\11' 

consideration .. to- g1v,e 6rre~t. to every' pro:v1sioil) and net ,to' accept· ~ 
", '.. ," . - . ). . 

I 

an 1ntel'pretatio.c..,that would yield· absurd' and '111og:1:caJ.\results..'.'· 
',' - . \ • - , " . t • .• .'" • • - • j - : • ~ I 0 ~,.. 

b • I •• 2 . I _ .. , .. , .... h.. •• '" .\IIt~ 110 '. ~ ..... -' ~ , 

::Tb.e rat~s, ~.q,ues:t1o.c.\.were,publ1shed .in Pae~1e:Freight"T::r1f't' :. :",.,' 
Bure:a.u.·,T~:rif'r No. ,255-B,- C.R.C.,No. 6.0 of' .. ,'J. P.;He~es~ ·A:o/%lt.: ... ·I.t~ 
l80)',appliad ,on 1nte~s.tate traffic only~ . Item 275 :app11eq. .'onl7 -in ' 
cOIU'la'~t~o,n, with s~pp1ent$ :subject to less-th.a:n""cal'load 9r a:nY~'t1ty'-· 
rat:1ngs;'. the .. ,ship~e~ts.lin"issu.e. were subject to' c,arloadl"at1ngs .'" . ..... ' -

-3~·~" 
" 



It· cited examples to shovr tha.t C'OmplD:'fnant."s :tnterp1"etation wo.uld 

have' tb.e resul.t or .oul.11!y.1ng. the carload: rate·s. set forth. in tho. nd:lU-
, . 

mum class' scale". and also. of es.tab11ahing hisher rates on. sh1pmen:ts' , 

piclced U'P' and dal.1v~rcd by the shipper than on those: pickod'up. a.tI.d 

deliverod bY.' the carrier. For the pUl"pQ$El ot shoring. the, :rram&~·s: 

in,t.ent to make the' min1:mnm c-lass scale· appl:tcllbla to all clo.ss-rate 

traffic betl1e~1ll the. pe1o.t:s. :tnvolv.ed,,," d!etendant int:rodUaad aopie,s of 

ta%ut pro.visions immediately. preccd.1n:g thoae in quc.st11:Jn". 'and also' 

copy of 1n!ormAl application to and authoriZation trom: tho Commission 

. to establish the' tar1frprov1s~cns hcre~ cons1d~ro~. 

It is. unn:ecessary to- d.:tsauss. in dotn1l:. the oppo'sing nrgtt .. 
I 

ments or their sn~porting· author:tttes. The interpretation contended 

for' by compla1.o.D.nt", rego.rdless ~t any merit'it may have if' tho dis'", 

putod phrase. is. isolated an~ the word tLbut" given a rostricted and 

strictly technical. moan1ng.J. is an. unnaturo.l: construction ot th.o tariff' 

as a whole. It ad:optod,. it Ylould rendi()x' same- provis:fons: of' the. 

ta:riff meaningloss' and o,tb:ers patonUy- u.nroason.D.b~(N Under gonerallY' 

rceogniz.od rulos of" ta:rifr int,G%'!,retat1on- tho tani't should be- given· 

a f'air an~ r(lllscnablo C'Onstruet.1on and. not a s.traincd or unnatto:'u 

one;, n·ll o~ tho port:fnant prov.:ts1ollS ot tho tariff snould be eons1a.-

orect togothor.. and :f! tb.osc, prov.1s.:f!ons maY" be said to, expr~ss tho 

1n.tentio.c. ot tho: i'l'amcrs under Do fair ond reasonable- construction". 

thD.t int~ntion. should lY3 given cffc,c.t;. a.n.d constructions, which. render' 
some p~ov:Ls1ons' of the· tariff tl. nuU1 tY'1' and. whicQ. prodUcc abs'Ul'd or 

Wlroason:lbl.o results". sb.o.uld:· be o.vo1d-cd. (Sao rWbes &. Sops PiMP Cq. 

v. A,Q..S.E.B.CS\. at: at., 10]; I.C .. C. 77 .... c:1tod 1tt ~an Franc:1.:ace: 

MUling· Co. v .. B.o$el'n PgeWc CQ.. 28 c .& .. c. 870;. CAl,tornia 
M:t.l.;lw cOD-.- v~ L.aA. & S'"L, R. CCg ra 203. I ... C'.e. 5·78; ClldW;.Paejd,pg 

~ V'. CJ3',& Q,R,R." ~Qt" 14-1 I.e.C: .. 44l.) 
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Upon e~rc.fUl considcr~'Cion o~ :.:.11 ot the :f'i1cts aa.."u c1rct:r:l-

st~ncos of rcco~d, tho Commizs1on 15 or the opinion ~d finds ~s ~ 

tc.et tn.:-,t tho cho.rgcs o.ssosscd on complo.1ne.nt's sbipmo.nts did not 

oxceed thos e o.pplico.bio Wldcr tho to.~1ff's la:r.1'ully. ~ oi'fec:'t tot 

Wn, ~~3~ of ~ovcmcnt. ,The com~l~int will be dismissed. 
. 

Tho o~dor o~ ~ub~ss~on~ pursuant to Agroomont botwoon 

tho partios~ provided for tho filing of a brief' by complninant, fol-
lO\7cd by reply briefs by defendants, Complainfm.t 'n.o.s !110a an 

, , 

:::.dd.1t1on.:Ll "roply or1C:f'." It ho.s not beon eon.'31clorcd by th.o Com .. 

mission in arriving at its decision in this ~~ttor. 

, This Co.sc being at issue upon complo:1nt c.nd answ'or on 
, ' 

fila. Ml invost1gD.t1on of tho Mttcrs o..-:.d things involved ~v1ng 

boon l1ndJ and tho Commission bo1ng fully cdviscaJ 
IT IS nEREBl: ORDERED tho.t this complai.."l.t 'be o.nd it is 

hcro'}:ly dismissed. (J ......,. 
Do.tcd o:t.. L~,&x' ; Co.litornlz:.j this o ' 

,--

~ "'", <1o.y ot , 

,,'~~. 


