
BEFORE Xu P.AItROA.D COMMISSlPN OF TEE S'!'ATE OF .cALIFORNIA 

In ,the matter ~r the ~vestigation 
on the Com=iss10n Ts ~otion to determine 
the propri,ety ot rec .. U1r1..'lg· public lltil
ities'to invite publicly, v~itten sealed 
bids f.or the purchase ·of their securities. 

) . 
~ 

) CCl.ze No .. .4.761 .. .. 
} .. . -..,- ....... ~ .... - .... -----.-. ..... ~ ..... ------ ....... 

APPEAP..AN CBS: 

EDWARD C. RENWIqK, ~or Interstate Transit Lir.es. 

E. J. FOOLDS, !or Southern Pacific CO~P~Y and Afri11~ted 
Co:npan1cs. • . 

P..EGINALD" L. VAGGEN, for Vallejo Electric Light and Power 
Compa.."'lY'" 

C .. C. LA.R..~IN, for Southern Ca11forni:=,. Edison CoI:lPany LtC.. 
I .' • 

3~ s. MOOP..E, Jrt., for· The California-Oregon Power 
COIll'pa."'lY".' . . 

CRARLES F. MASON and EARP.): L. Du~N, for Associo. ted 
Telephone COl'!lpa.."lY, LtC.. 
t· . 

EDGS GORDON, for PacifiC Freight LL~es and Pacific Freight 
~ines Express. 

D. L. KING, 'for Cali!'orni~ ElectriC Power Co:~a."lY and 
Interstate Telegr~ph Comp~"lY· . 

RALPHELS~~~, for Sa."l Jose Water Works ~nd California 
Water Service Company. 

J. MAA~TA? fqr Pacific Cneyho~~c. Lines. 

CHICKERIN G & GREGOf{Y 1 by ALLEN CHICKERIN G, for San Die go 
Gas ~~d Electr1c C~pany. . 

WILLIAM B. BOSW;Y~ ROBERT H. GERDES and R. W. DuVAL, for 
Pacific Gas ~d Electric Co:np~~y. 

ARTHOR T. GEORGE, £o~ The ?aci!ic Telephone ~~ Telegraph 
Company and Southern C~11f.orni~ ·'Xelephone Compa:lY.. . 

GERALD C. KEPPLE a..'ld JAMES S.. CAMPBELL? for Consol1da ted 
lelephone Company. 
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•• 
H. C. HAYES, for Coast Cou.."'lties Cas and Electric Co:np~y. 

JOF~ L. LILI~~TEAL, for California Water ~"'ld Telephone 
Company. 

L. A .. BAILEY .:l.."lel REG!NALD L .. V~OCEN, for California 
Warehou:::ecen's Association and'Pacific States Cold 
Storage Warebr,usemen t s Associ~~tion .. 

G!BSON, D~'N &- CROTCh~, by ?flAX EDDY OTT" tor Los A .. "lgeles 
Tr:msit Li:l.es. 

PAtJL OVERTON" for Sa:l Gabriel Volley Water SerYice. 

L~~OY M. E~JARDS, ror Southcr~ C~lifor~ia Ga~ Compa~y ~"lC 
Sou~hern Counties Gas Co~p~y or C~11forr~i~. ' 

EEIDI.A...1IJ ?ELEGER and B. J~' FEIGE,NEAOM, for Investmtl!lt ,E<l:"ikers 
Association of ~0rica, California Croup. ' 

ROBE~T Vi.. CROSS" for ~acific llutual Lif¢ Insura..'?,cc Compu.ny .. 

FEUL1IJK w. V~~q, Fin~"'lcial Vice President" for Stanford 
Or.iversity. 

BENJAMIN. C. CORLETT, Supe:-i.."ltendent of Ba.."'lks for the S'Cat.€: 
of California. 

EDWARD M. DAOCEERTY, Commissio!l~r of' Corporations for tl'K: 
State of California. 

G.M~ CDTEB~~TSON? for Securities ~C Exc~ge Co~ssion. 

JOHN FRk~CIS NEYLJU~, for Halsey" Stuart & Co_? I~c. 

BY THE COMMISSION: 

o PIN leN _ ..... _..- .... --

lic$.rings Vler~ had in this proceeding on Ju..."'le 27, 

August 1,5, 17, 18 and 22, \l.."ld Sept~mbe:- 6 c.nc. 17. The parti~s 

were given an opportunity to fileope~ing concurrent briefs on 
, . 

or before October 17, a:ld,~eplybriefs o=. or before.Oc'to'ber 31 .. 
, , 

Some of them have tiled briefs and the :natter is now re~dy ror' 

decision. 

At the initial heari."lg, which was befor~ Co~issioners 

k"lderson" Craemer, Sachse ~~d Rowell, ~ti11ty reprcsentaiives 
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. ' 

and. othe'rs ma.de gener:;.:.l, stat~me:lts for c...nd as<.4inst .;:. cocpet.itive 

bidding rule. The'statements were not made uncier oath and those 
. .~.. . 

making them were not subject to cross exacinat10n. The Co:

mission at the ope:l.1ng o~ -:he hearing suggested that the state

ments be general, and that testimony ar~d' evidence be presen-:ed 

at subsequent hearings to be held by Ex3miner P~~hauser. Se 

conducted the hearings on the days above :entioned subsequent to 

June 27. 

During the hearings cond~cted by EY~L~er F~~~uzer, 

representat1ve~ of nine utilities(l) su'r:lmittco.ev!.clcnc~ against 

a compulsory coo?etitive bidding rule, while ~ls~y, Stua=t 

& Co., Inc., subcitted evi~~nce 1n support of such a rule. The 

Investment Banke:'s Associat10r.. of .America,Californi~ Group, who 

indicated in an earlier proceedL~g before the Commiss1on thut it 

desired an opportunity to prezent its Views, called no w1tness. 

Its counsel die file an openL~g and reply brief. ~he other 

parties who entered ~~ appe~rance at the initi~l h~~ri~e or:ored 

no evidence .• 

'!his case presents but one issue, to wit, should. the 

Commission re'luire certain utili'ties to invite ?l.:o11cly, written 

s0aled bids for the purchase of th~1r securities. The term 

~secur1ties~ ~s used herein, unless otherv/ise specifically 

stated, covers stocks and stock certific~tes or other evidence 

Pacific Gas and Electric Comp~y 
San Diego Gas and Electric Co=p~~y 
The California-Oregon Power Company 
Southern California Edison Company Ltd. 
California Electric Power Compcny 
Southern California G~s Company 
Southern Counties Gas Com~y of California 
San. Gabr1e~ Valley Water Service 
Los Angeles Transit Lines 
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. .. 
of interes~ or ovmersh1p, ~~~ bon~s, notes, and other evidences 

" ' 

of indebtedness. 

The record shows that the sale of public utility 

secur,it~es under cotlpetitive bidding is no lor-gel' in an ex-
, , 

perimen~al stage. In 1926 the Interstate Cocm~rce Commi~61on ,. ' 
M.nou..'"lced that railroad,s as acondi tion precedent to the sale 

of equipment trust oblibationz should ~~vite tenders tberefor. , . ,. , ' , , 

By its Decision of May S, 1944, effective 'July 1, 1944, in. . 

Ex Parte 158, that CoQmission'ro~~d that for the proper adcinis-
" 

tr'a tion, execution and e."l!orcemen t of Section 20-0. of th~ ::n'Ccr-
, , , . 

state Commerce Act 1 t should rec;.uire as a conc.i t10n to "the' 

approval of the sale of railro~d bonds that they be otf~red ,~or 

sale at competitive oiading. 

On April 7, 1941, the Securities and Exchange Co~~ . . ' 

mission proceeding under the authority conferred upon 1~ by the 

Holding Company Act of 1935,. adopted its Ru.le 0"';50, ei'f<:.ct1ve 

~~y 7, 1941. Onder this rule holding comp~~es and their sub-
/ 

sidiaries as defined in said act are r~quired to invite publicly, 

sealed ~itt~n propos~ls for the pu~er~se of the securities 

which are not specit~c~lly ~xempt by the rule. 

On May 2.3, 19.39 r the Federal Power Coc:lission modified 

its rules or practice and re~lations and ~equ1rcs ~~' applicant 

seeking per~ssion' to issue securities to ma?~ a showing that 

it has in an adequate ~anner publicly called for and has made 
" 

diligent eftort to obtain co=petitive bids ~or its ~ecurit1es. 

The New York Public Service COm::Ussion il.."ld the Railroad. COtl

miSSion of Califo:rni>a have recently in specific i..1'l.stances re

quired utilities to invite bi~s for the purchase of securities. 
" , 
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T:'le following table shows the volUl:le of debt securities 

sold by public ut~litics and by railroads thro~gh negotiated 

sales D..'ld under competitive bidding from 1941 to August 1, 1945. 

= ______ ~?~u~b_l~ic~O~t~i~1~i~t4~~~~s------:--~--~~R~2~1~1~r~9~~d~S----~~ 
Neeotia~ed : Co~petit1ve: Negotiated: Co~potitive . . 

1941 
1942 
194.3' 
1944 .. 

To 8-1-1945 

~ 1 ., l" .. S' , At!' •• ~ ·1 ~'f-'~ . Qa-4~S :q. ... 7..., 9? (06$ 

$330" 575,000 
31,000,000· 
16,000,,000 

300,450,000 
;6,984,000 

$162,527,000 
205,;00,000 
320,.800,000 
67;,343,000 
624,656,000 

$36,418,000 
5,,995,000 

28,483,000 
4;,500,000 

$ 41,697,000 
9,,500,000 

31,,700,000 
40:i..,S2$,OOO 
6;7,801,000 

The principal re~=o~s adv&nceo. by the utilities ag~L~t 

a compulsory competi ti v~ b1cl.c!i."'lJ; !"ule' may be SLll.'l:t".a!'i zed as 

follows: 

(a) A competitive biddL'lg rule deprives the utilities 

, . 
(b) Co::pet1 t1 ve bicldi:lg 'docs :lot result in'· the best 

price. 

(c) A competitive bidding rule is an unr.cccss~ry 

interference with th~ tla;nQ.gem~nt 'of ut.ilities. 

The utilities a1:::0 question the Co=ission T s ~uthority 

to enter a."1. order :prescribing a co::pulso::-y competitive biddi.'lg. 

rule. 

(a) B~nk~rs' A¢vice 

Some of the utilities submitted evidence showing that 

L~vestment bar.kers to whoe they sold' their securities under nego

tiated sales ad~ised the~ on interest r~tes~ red~pt1on prices, 

sinking fund provisions~ maturity d.;:.tes and on other ::atters. 

They reviewed the trust indentures securing the payment of bonds 

and rendered assist~'lce in the preparation and filing of 
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registration st~te~ents. !hey advisee ~hem as to the time when 

an offering might be mnde to &void cOQP~tit1on with other of!~r

ings ~~d to take adv~tase of favorable m~rket conditions. One 

witness testified that th~ smaller utilities are not fin~cislly 

a.ble to keep a professio~:!l security expert on their payrolls and 

therefore must of necessi~ depend on advice rrom'L~vestQent 

bankers. For services thus rendered" the b~~ersT cocpens~tion 

is in the spread" that is,, the difference 'between wl'lL.t theutil

ity receives tor its· secu:-ities a,""ld the .price at which the 

securities are offer~d to the public. ~hey re~r that under ~ 

compulsory competitive bidding rule they would not bAve the 

advice of the bankers L..." the particulars mentioned. 

(b) Be.st P(,"'1c~ 

Ihe evidence does not spec1fic~11y defL""le the ter~ 

"best price tT • It points to a. price :::.t which securities' can be 

sold to the pUblic less compensation to the investment bd.-""lker. 

It appc~rs to be a price slightly below rather tbzn ~bov¢ the 

current market value for comparc.ole se'curities. ?tlost 0: th€-

utilities prefer to have their sec\4:rity 1ssues sold quickly and,. 

as one witness put it" not be "hanging arou.."'lc' tor a longtiI:le TT
• 

They feel it adds to the prestige of the issuer if its secur1-

ties can be promptly sold by the ~~derwriter. The record on 

tbis pOint" however" is not u~~mous. One utility witness 

looks upon tbe ~derwriter as a prime contractor on his own and 

if the !:larket went bad it would be his misfortune. On the 

ot!ler hand" if the :narket went up it would be bis good luck. He 

testified that none of his ¢omp~..."yfs issues w~nt ~out the 

w1ndow" and expressed the hope that so long as he sold the 

comp3D.y'S securities no issue ever "gees out the w1IldowtT. 
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.,. 
Another witness testified tl".a t. the u'tili tics nave no wo.y of 

knowing what pro:lpts a sealed bid.. ~he "cia :lCLY be based on a 

desire to get some business away from SOQeone else, or it may be 

actuated by ,a desire ~ show somebody up, or it may be submitted 

by someone hungrY,for business or prestige or itm~y be based on 

honest judgo.ent of the :::a~k:et prices for securities.. A price not 

predicated on current, market price 1:; v:teVled with suspicion a..~d 

as not be~~g in tne best in~e~st o~ the issuer. The eVidence 

shows that neither a r~got1ated n~r cocpetitive biddL~g s~le is 

any assura.."lce that the 1nvestors will buy a security at its 
. . 

initial offering prie~. 

(c) I~t~tferene~ with m~na~~ment 

The utilitieS? ac~ord~g to their evidence, sho~d be 

permitted to sell ~heir securities in the ~r~er deemed by ~heir 

management to be cost aCvar.t.~gcous to them. The evidence in

dicates that they have exercised sone influence over.the 

principal underwriter s.s to who should 'be included in the I.!.."'lder

writing group. ~hey $ee:n to be fearful that a ·eotlpet:ttive bid

ding rule might force upon 'them ~ synd:tea·te con'tain1ng some 

undesirable tlembers.. The evi,dencc S!:loWS ~. marked dif!'cre::.ce o! 

procedure follovled by the utilities in the sale of their secur

ities. One utility determines the price at which it will sell . , 

its securities and then p::-oceec.s to find a.."'l underwriter who will 

"pay that price. However, to da'tc:, the underwriter first con

tacted has alway's paid the price wanted by the utility. Other 

utilities select the underv~iter ~d fix th~ price b,y nego-

tiation. with him. Xhe fixing of the price is the firu..l step in 

their negotiations. If they C~"'lot arrive at a ~tisractory 

price, they feel that they are free to consult another un~erVlr1te:' 
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The record does not show that they have ever conducted nego

tiations with a second uneerwI'i ter. In ~1the:' ·procedur~, the 

choice of the un~erwriter 1s with the utility ~~a;ement. l~~s 

choice, they stat~, 1s lost tr..rough cO::lpetitive b1dcing", a.."lc, 

ul'lder tbat proceeure the investment banker :nalc:e-s ~he. decision 

through his bid, which!lUl.Y be influenced by reasons other th&n 

the ma~k¢t ,rice of the s~curities. 

l'he t.:ti11t1es feel that ~ co::petitive bidding rule 

places upon the Qan~ge~cnt ~~ u~~ecess~ry regul~tion ~!d t~~t 

they should. have the rr~edor:1 to resort toco::lpctitive bicic.:L"lg 

when, in. their judgoent, it is des1ra~le. They ad~t that ~ 

sp~ciric inst~~ces the Co~~izsion eight be w~rr~t~d ~~ direct-

i."lg a utility to s€ll its secu:'ities·by cocp~titive bidc.i:lg. 

Evidppcp in F:;vol" of Cor;:nentive 3idc.ing 

The &o.o?tion of :l compulsory competitive ·o1dc.:tng rule 

is advocated by Balsey, Stuart & Co., Inc.~ whc s~b~tted 

evidence in support of zuch ~ rule. The eVidence is to the 

effect that 4l competitive ·o1dding rule is i~ the p\.lblic ir..:e:rest 

in t~t it resul tz 1:1 a lower cost of ;:oncy; 't~t 1.."1 a declini.."lg 

market a utility !'J.:,.s a 'better cr.a.'lcc: 'to sell its bonds und.er a 

competitive b!ddi.."lg rule in tha.t it would have the Whole !'"ield 

to draw trotl~ where~s u..'lQ¢r the present system it is limited to 

one b~~er; that comp~'t1t1ve o1ddL'lg itself will not result tn 

too high a price; that the compensation of the b~ers crAnges 

under dirt er·en t ::larket conei tions; th& t the:re is no better 

yardstick to test the adequacy 0: the price !'"o': securities to 

the issuer than. competition among 'the banker-buyers; that compe

titive bidc.ing has 1r.cre~sed de~lers' 1nter~st in the sale of 
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secu~1t10S; that intensive ~nd ext~nsive lnvcstie~tions ~re 

made of an issue before bids arc submittec; tr~t the bids sub

~itted are the result of price meetings by ~eobers of the 

unde~Nriti~g syndicate; that the barJcers' compensa~1on r~s been 

lOVier in cases where securi'tie: were sold I.lndor co:opeti tive 

c1ddi.."lg tha."'l in cases of negotia:iec: sales; tr.At thl2 invest::e:lt 

ba.."lkers can peri'or:n th~ !'unc"C!on t:.1ey now p~'t'tor=.! in the c.izt:ri-

bution of securities and receive e fair profit for their s~r

vices, ~nd that the utilities Vlould r~ceive fJ. fair pric¢ for 

thei~ securiti~s '~~der the proposed co:petitivc biddir.g r~le ~ 

ev1denc~ in this proc~eding. 

CQnclus.ior~ 

There is i~ evidence t::'e st~ tE::lent (E:d-.ibi t 5) of tl1C 

Securities and Exchange Co~ission ~ade ~t the tioe it ~n:~o~~cec 

its Rule 0-50 requiring hold~g co=p~ni~s ~~d thD1r subs~d!a~ies 

to z~ll certaL~ securities ~"lcter comgetitiv~ bidding. T!~re is 

also in eVidence the Interst~te Co~~rce Co~ssionfs d~ci~ion . 

(Exhib~t 4) in Ex Parte 158 requi~~s r~ilro~ds to s~l: cer~~~ 

of their securities 'by competitive; bidding. Parts 22,. 23 a.~d 

24' (Exhibits 27-l,.-2 ~d -3) ot the 1939-1940 hC:~:'in6s before 

the Temporary Natio:'J.6.1 Economic Commi ttee cover1.~g testiI:lony 

SUbmitted by invest=ent b~ers are in evidence. Xhe e~cisions 

of thE: Securities ~nci. Exch:".n.c;e COm:lission and of the Interst~te 

Com:=.c:oce CO::llZlission show tba-: those Co~issions {I~d before then: 

evidence L~ su~port of and ~ga1nst a competitive b!dding rule 

simlar to tho evidence presented by the oppon~nts and propononts 

of competitive bidding in this case. The S0curities and Excbbnge 

COctlissionTs competitive bidd1..'"lg rJ.:lc l"..e.s been'in effect since 
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May 6" 1941, and that o!the Interstate Cocmerce Commission 

since JtJne 30, 1944. Both :z..re in effect now.. !t is argued' 

that t~e conditions which justi~ied those Coccissions to adop~ 

com.petitive biddi:lg rules do not eXist in California. 

The record in thi$ case shows that some utilities 

depend for advice and guidance o~ t~e invest~en~'barJrer ~o whoe 

they L~tend to sell their securities. Oov1o~sly, the banker 1= 

an adver.sary party.. It is dou btfuJ. whet!1er th~ utilities should 

depend upon hi~ for advice. In sever~l 1nst~~ces ~e~bers of 

investment banking fi-~ were on the Bocrd of Directors of the 

utilities whose securities they purchased. The r~cord lacks 

convincir.g evidence that the ut11i~ies shopped aro~~d to sell 

their securities. A competitive biddL~g ru~e may relieve tne 

utilities froIn wha:: see::lS an 1::lplied right 'that bankers r.ave to 

purchase the securities of certain utilities. 

Much is said in th1$ recorci ~bo~ttne price ~t w~~ch 

securities were sold. Thc price of sec~rities is not s~Dtic. 

It changes from day to d.:ly and. va::-ics with 'Cl~0 vicizsituc.cs of 

the business. No undet'\v:it~r gl.lara.r.~ee::; tr.kl.-c the' price at which 

he offers securities will ::.ot declir~e. 'l'hc t.es'ti:nony sr.ows that 

neither a negotiated sa.le nor a. co~?etitive bici.dir.;g sal~ car

ries with it an assur~~ce tb~t the price will not rise ~bove or 

drop below the orferL~g price. That the price is affected by 

the terms of the securities" ~s well as by the statLd1ng or the 

issuer,is self-evident. It is in the· public interest that 

utilities sell their securities a.t tb.~ r.1ghest price o'ot~inable. 

Vie believe this ca.."l be a~b.ieved more r~ad1ly when l:ore than one 

investment banker is offered an opportunity to· a.cquire their 

securities. 
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During the course of the hesring th~ Commission's 

authority to enter an order directing the utilities to invite 

pUblicly, writ~n sealed bids for the purchase of their secur

ities was questioned. Section 52(a.) of the Public Utilities Act 

reads as follows: 

"The power of p1"lblie utilities to issue stocks 3-"ld.- .' 
stock certificates or other evidence of interest or ~u.ner
ship> and bonds, notes and other evidences of indebtedness 
and to create liens on their property situated within thiS 
State is a special privilege, the right of superv1zion~ 
regulation, restriction and control of w~~ch is ane shall 
continue to be ves:eed 1."l the St~te, a..",e such pov;er shall be 
exercised as provided by law ~~d under such rules ~"ld regu
lations as the co~ssio= may prescribe." 

Section 52('0) provides t~~t the Comcission may by its 

order gr~~t permission for the issue of such stocks or stock 

certificates or other e7idence of ~~terest or ovmership, or 

bonds, notes or oth.er evidences 0:''' inc.ecteci.."less in the amount. 

applied tor or in a lesser amount or not at all, and may'att~ch 

to the exercise of its per--1ssion such condition or conditions 

as it oay deem re~son~ole and necessary. A rule requ~ing com

petitive biddi."lg Vlould constJ.tute mer~ly a e~tlditiotl atta.ched. to 

a grant of authority to issue sec1.:r:tt1cs. 

Sections 52(a) ~~d (b) of the PubliC Utilitios Ac~ 

nave been in effect S~"lce March 23, 1912. In passing upon 

applications for per~ss1on to issue securities, the Commis

sion T s records show t):'l..at it has granted some ~pp11cations, 

granted some conditionally, and denied ~~d dis~ssed some appli

cations. The power to gra.."lt or deny implies the power to' grant 

with CLualification or cond'1tion. No utility bt..s appealed to 

the Courts for relief fro: FJ.."lY Com.eission decision passi.."lg on a 

security application. 
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One utility takes 'the posi t"ion trot the o.irec'to::-s o~ 

California utili ties have the power ~nd. ul.lthority to det,el"min~ 

tho m~~~er ~~d mode of t~0ir fin~~cing~ suoject to the' juris

diction 'of thi::: CO'!nI:liss!..on I.lnder Section 52 of the Pt:blic Otil-

itics Act. It ~lleges t~t the Co~~ssion is given supervisory 

power ov'er utilities to pro'Cect the public interest', )md tr.£.l.t in' 

the <lbsencc of 'a' positive' show1rJ.g t~t the cours~ ot' D.ction pro

posed ,by the Iltility is dctri::le:ltal' to the publ:tc ~t(;:rest, the 

Co:nr.Uzsion should refrain fro!:. inte:d'cI'i:l& wi th ~na.b~rial 

jlldgment. This argument overlc:okz the. pl::.Li.!l ~d Un.:J.::r.biguous ' 

intent of ,the sto.tu'Cc, which was dezi·~!'l0cl. to protect t:-J.(;, i..~t.erE:st 
, 

of,the: public. 

1Nhile the COJ:mission has pos1 tive' o.uthorit::r to~i~ 'thE: 
," .. 

price at which a utility ~ay sell its securities, it ~hould 

obviously do so only' upon !" ..... ving 'oofo:'(> i 'tcompc'tC7!'lt evidence. 

The bies are t-:. !'orrt o~ cv:i.c.enc~ helpful J.r.. de'tC'::"t'lining tile ~i~e . 
. at wi:lich the securities should b~ sold.. :::n ~sking for' ·c:"ds . 

a. ;u~ili ty should rese:::"vethe :-iSh't to re j ~c't Dr.Y c.::c. ~1J.. ~ids. 

It is for its mano.;e:lent to decide wlla t bid i~ will :;J.C'ce~t;., o.nd 

nor the Co~ission is, under a COItp:llzo:-y co::petitivc b1dd1nS 

rule sucl'l as is hereir. pro'posec'., Yi€:lding ZJ.ny or its jurlS<7.ietion. 
" 

Th~ Invest~~nt Bankers As~oci~t10n ot' Americ~, C~11-

forni," Group~ in its crie! states t!u:.t it does not oppose ''the 

salco! securities by competitive b~ds where t~e issuer o!' a~y 

regulatory body at the t~::1e deems such stl.'ie ad",i:-;able .:t.nd1n tM 

interest of the issucr 1 the investo:-.~nd. t:he public. It thus 

cO:lcedes t'b.lt the Cotrmssion !'las the ?Owe:- to orr.k:r cOI:pet1:tiv~ 

bids. It does not, however, conccd~ thut such poVl~r is bro~ 
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enough to cover a com,pu1sory co~pet1 ti vc: bidding !'ule. 

Tli.ere is judicial autho=1 ty :0:- the p:-oposi tion that 

th~ zule of secu:-iti~z by utilities is no longer a reatter tt~t 

rests excllJsivE:ly VJi th the tl3r.agement of -:he utili tics" (1) ':~'It 
i::; vtell-cst(j:olished that the Co:c:ission has the po": .. er to fix 

rates to protect the us~rs 01" utility sc:-vicez ~~C t:.e utilit)" 

itself. The ~esulation of secu:-ity is~uc$ i= ~ essenti~l step 

in ~aintainin6 & just relation betw0en the u~ility ~d its co~-

sumers. I~ !iY~r.g a fair r~turn, the Co~!~zicn t~k~s cogniz~~ce 

anc dividends, that th~Y lm~osc upon ~ utility. Th~ price at 

'lIhich securities arc sold cnte::rs into that det/.:r:lir..:..tioc. No 

one ~uestioned the Co~isslon's authori~7 to fix th~ ?:-ice ~t 

which utili'ti~s r:-.ay sell their scc1.:.rit1es.. As sc.ie, bids src 

evidence or the ~.CI.rl~€:t vt..lue o! the :oec:lri t1zz. In. our opir .. ion, 

Section 52 of tbe PubliC Otilities Act ~i.lthorizes us to rcqt.:l:l.z'c 

utilities to invite publicly, writt~r. s,~~lec. bioS .I:' ' ,. or t:lE:' pur-

chase of theit securiti~s. 

Thcr0 rem~ins the ~u~st~or. as to w~~t securit1~s 

should be covered by the ComMissior.fs comp€titiv~ bideing rule. 

The Co~ission is ~dvised that tee Securities ~d Exer~~ge Coo

miSSion regards a.""l invi t.ltion for 'bids as .J. pt.:.bl1c offering 'for 

sale of securities u.",der the Securities ACt o£ 1933, and. 'thAt 

293 Federal R~port0r.? page 1001. 
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,-e 

'such invito.t:!.on may not be'.e:mnoLl."l.ceC. lurLtil .0. rcg:i.st::-atio~ ;s-t~"te-
I •• ' l ' - • 

:nent has ,been. i'iled ,wi t.h, that CO:'.:nisz1o!'l. rule. by~ it 'd.ecJ;a'!,~' in 
• •• • • 'I • 

c!'i'ect.. Because. o,! :e.hi,3 ·zitl,tp,tionT w,e· believe ~"l(.l.t, this 

Co:'!1m1zz.1or:. t,s rule, sh~1l1d. c.t, the.oLL'C-set not, a:p,ply to an iszue of 

zecu~it:i.(:s" the total. :pl'oce,cdz of, "Jib.1ch do not' exceed· $J.;OOO,OOO. 
.. • 'i 

r:.l.l'ther ~ ~h? rul~ s,ho~ld tLOt, apply to' ;.ny· scct.:!'i ty excha!".I:gcd' 'OJ' 
, . 

the, ,issuing utility, wi th its. ey.,iztin;:.' !;(,;curity hcld~=z 'f:.::r.cl'.lzive-. .,... . .. 

to o.:ny .security ,off.'0'~e~ to.exi~ti!lg, s~c~rity ;~ld<:::-s ':Jl.l;::':;>t)!;i.!'lJ,; ,to. 
, . ~ ,.' 

a."'l.y, pre-ctlpt!.vc rig~t .or, ,pr1~il~g~.. ,,Further> '·!.t sncl:.ld :::.v~; :.:.;:p11 
, , . 

to any securities isz~~d in .• ~xcrJ;i.tlze . :-or outstz-~::i!'l~:' secu:ci'tic:; 
',... f " • \ 

ac.,ju,!;tt:c;nt pur~u::.r...").'C ,to 0., decr • .:c ,of e court of cc~p(:ter..t jU:'i's-
. . . . 

,c.ictio? ,N e1 ~her: sr.9;.;ld: it $.:,:'11. 'to ,the co!:;:c:ition:<.:.l con..c.1 tic:::!;.l 

sales ,contx:acts,. .i;." t.h<:y L1.!~e. I?uyabl€:· Ylitbin. ,~:"'"'J't:: y<:.'~rs, 'c:f·t~r 
t. . , ' '. 

d~tc, pro7idcd no fee or ro~uner~~io~ . " 

loc.n.. 

,·Cpon the. filing of ~ G:.pprop:'i&~'? ~.?~licat1.o:l a..""1e"o..ft~:-
" , 

Eids ,zh~uld b.eopened o~1 e..t, such', :ti:::e ' :lnd 'pl.:ice as 

,is specitied ·in the in:v.:i. t(:l.tion.,A 'duly ::..ut-horizec. =ep:cesent;:;'tive , ~ '.. . . . 

at the opt::r..lng ,of .. t!le bids :;,.cd ~y.amino each bic. sUb:!tted.. Xh~ .". '. . 

ut11i,ty,. when inVi-t.ing 'bids,. ,s'holll.d ,rcser"le -che 'rie-ht :to r&.1ec'~ 
~. •• .,. ~ ~ • t ... ~ • • 

be warranted. 
" ..... 



C.4761 P' MlvrtJ (Corr.) ···e 

The Commission having considercc ·the evicience a."lc.l 

arg~~nt submitted in this case, fL"lds that ~n order req~iring 

'public utilities to invite pu:blicly, written scaled bids for th~ 

purchase of their securities coming wi thin t(l.!s order ~s in the 

public interest, therefore, 

IT IS HEREBY ORDERED that public utilities, who~~ 

security issues cooc 1:ithin Section 52 of the ?u'olic Otiliti~s 

Act, 5h&.11 invite pub11cly, ... :r1 tte:'!. se~led. oids for the pu:cllZ.se 

of their securities. except the following: . . . 

(1) T.he iSsua.."lc'e of any securi'ty by .::. public utility 

in exc~"lge for outstnnding securities where no co~ission 

or other reo~erstion is p~1d or g1ven ~ireetly or L"ldir~ct-

ly for solicitL~g such eXCruL"lge. 

(2) The issua."lce of a.'1.y securi tj o!ter'cc. 1':-0 l"<.:o.t.;;. to 

eXisti:'!.g security holders pursuant to ~~y pre-c=ptive ri~ht 

or privilege. 

(3) ~y security issued by a ,ub11cuti1ity in 

excha.nge for an outsta."lding security 1.'1. cor_"'l~ction with a 

reorganization or fin~ci~l adjustment ~ursu&r.t to the 

decree of a c~urt of competent jurisdiction. 

(4) ;~y note 0: condit10n~1 s~le contract issued by 

a. public utility and p::"ya'ble within f1",e yefJ.rs" after c,{.!.te 

provided no fee or remun~ration is tv be paid· for negctiu

t~~g the 10~~ r0prese~~ed by s~id note or conditional ~le 

contract. 
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(5) A."lY security 1ssucc. ~nd sold wh~rc the tvt:::..l 

consider~tion receiveo. 'cy the 1ssIlins pllblic u t111'ty is 

$1,000,000 or loss. 

(6) Any security as to wr.ich the CO:::I:liss1on shall 

find, upon c.t::.e showing by Q. public lltility t~t the s~le 

thereof at competitive ~iGdi~g snot::.ld ~ot be required. 

Il IS ~qEBY FOaTEF_~ O~DEP.ED that e~c~ public utility 

shall by n~lspape~ publication ~v1te tnc sub:issicn, ~t ~ 

stated date, hour ~nd ~lace, of se~led, v~itten bids for the 

purchase of the sl'eci!'1ee securi tj". Such i."lv'itati~r~ s!'l:.1l1 'be 

given not less tr~"l ten days, ~~l~ss a short~r tim~is ~uthor

ized by the Coao1ss1on, ?r1or to tho opcnL~g of t~~ bi~s. lne 

i.."lvite.tion s~ll state the n~~ r...'lC address of the person .froe 

whom inforc:at1on reg~rdir~g the pLfolic utility and the proposl?d 

issue may be obt~~"led. The duly ~uthorizcd r~pres~ntativ~ of 

any person sUbmittin~ a bid $r~ll be: ~ntitled to b0 ?~cs~~t at 

the o~ening of tae bids ~~d to ex~m!n~ e~ch bid sUbmitted. The 

pllolic ~tility shall ~eserve the ri~ht to reject ~ny or all 

bids. 

IT IS ~:REBY FORTHER ORDERED tr~t no public utility 

shsll accept any bid from any perso:l who ~z :-~cE:ivce or is to 

receive, directly or indirectly,7 ~ny' fee for services render~c.· 

to it, C irect1y or ind.irectly, in cor .... "'loc'CiO:l with or rcl~ tine 

to the 1ssuanc~ and p:-oposed s~le of a security, 0= the issuance 

or proposed sale of ~ security_ Th0 term ~proposed salen con

tuL"lcd in the foregoL"lg shall not includ.e ~ :-csale by ~"l ur.der

writer or purchaser. 

-16 



C.4761 P."!/Wi:/: .. (Cor-r .. ) 
• I • ;~ , ... ,', 'I • '" '.' " -,. ~ 

E D . ~o( IT . IS. EEREBY·. F'O,RTHER .,ORP ~E .: t~ t· as a.; con"" ... tion 
I r. ~. \ • , .... ;.. -. ... 

preceder. t to the E:!ltcr:!.ng.. of",f;L.YJ.:: order; au-chorizir.g a' ?ub11c 
• > .. "'t I • f . . , 

~tility to issue any ,secu=ity co~ercd~by' this orde=, ~t s~~{ll 
. \ " : '. ", ,'. . . . .' , .. , -.., '. . 

file, with tp,e COQ:1s s:jAn at. ~ ~ppl~~ tion' setting' forth ,eacr. bid 
I .... .. '. • , ,. 

reeci ved and which bid i t :,~z. .r.e~dy to . accept •. '. The Cotor:.issicn 
l I • I t, •• 

. . 

reserves the rigi;.t to d(::)'y the application or.' g:-an·t' it 'con-
I ~ • • • ,. 

ditionally. 

.. 
~ . 

IT !S EEREBY,PORTliER 'ORDERED .tha:c. tr..1s ·oreer is .' .' - ... 
ef~ect1ve ,twenty day,s aft€r the .c.c.:.:.,tl2 h~.rcoi'. 

, ! . . '. '. . . . " 



• C No .. 4761 - D~:C 

! rezrct t~~t ! c~~ot concur in the :oregoing decioion. ~t tbe::-e a.-e 

r~ct~ of record that justi!.7 the action hc~c t~en, they :hould zub:t~~tia117 be 

set ;torth i.."l the opinion, ~:ld !'~"'ldines made, so that the Coo:::::i::sion T:; rea.:.o%ling 

proceo::c:; be fully reve~cd.. ~othine in the opi.~on point= to the oxiztence of 

evils in the i':sll.lllce of utility securities ill this Sta.tc txt would j'l:3tii"y the 

pre::c::-iption of 'such a compotiti ve bic.ding rule c.~ that here i..-:.posed... And!.:lm. 

conv"J.!l.ccd that the rule ~:: p:'c:cribcd i:: c.::. u""lwork.:l.ble one. I would roMily join 

i::J. the declar.:l.tion o! a policy th~t ..... ocld continue our practice or judging the 

need for competitive bidding on cobt :ocuritie: o! ~ub::t~"lti~ ~unt~men the 

facts prese::ted upon. the hCa.:"'l:g of eac:'l a.pplication oe£o::-o us appe~ to juzti!'y 

that procedure. 3ut the ::--Jlc he~o i=l1X>:::ed, !2c!e applicable to stock: a:;: well a::: 

debt iz::;uce" an~ even to co~c!it:to:l.'ll :.:J.e: contracts, i~ in. ::::r opi:lion witilout an::: 
j'l:.Stification ·,tl3.tevcr on the eVidence pre::ented in tl'li:; proceeding. 


