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In the' Matter or' the Invest1gati'on ,by the ), 
Com:ni'ssion, on its own mot'i'on into the l-avT":) 
tulness, of. ~he ope,rati'Oris or' the ): 
California 'Mot'or Transport Company,. Ltd:'.'" )' 
and Ca1i~ol"nia Motor Exp,res,s,' tt'd.-, '~1~~' r 
respect to the transportation of property ). 
between San Franciseo Eay pOints and " ) 
Fresno and other San Joaquin, Valley po.1nts)~ 
via Pacheco Pass,. ), 

DOUGLAS, BROOKlI1ili, ror C.a-l1:f'ornia ~·!ot'or Express, Lt'~',. 
, and California H~t'or' 7re'ns:r.or't:, ltd' .. , respondent,s.' 

BEROL& HlJID~." by' !!AEVI~r nAND~R,~ for Valley l'{otor 
Lines ,. Inc .',. and, V'8l1ey EXpress Company.' . 

FRAlJlC L.(UGImAN,.: for Pec-1fic'Southwes't :Railroad 
Ass6ciation. 1 

PHIL JACOBSON" in propr'iapersona.· . 
J,OHN MOl' GREGORY, of the. CommisS'ion' s' ,starr.' . 
HO'GH GORDON and WY1!JJr C,,, KNAPP'" by m,1'JJT c. KI~AP'~, f 

':for Iiacir1cFreight Line'S, arid pr'c'iric Freight' 
Lines Expr'es's .. 

CRAEr:!ER, C'ommissioner:' 

O' p 1,' r~ l' 0.. N'--" .. ' ~ --
This' proceeding,. ~Jas!, instituted" by the Comcis'sion to 

determine wheth;er tne oper~'t'ions or' Ca11rorriHI' Hot 'or , l'r~ns'port: C~,;';" 

Ltd., and Ca11f~rb..."'a ~:otor Express,' ,~td,., between San Fral?-cisco" Bay' 
points and San Jo'a'quin'Val-1ey' poin'ts"'V'ia Pacheeo Pas's: are' iawful .... . ..' 

The ttatter: was.· heard in san' Fr~ncisco February 1, '1946,' at' 

which, t1m:e evidenC'e-' was' received' and oral' argumerit"'presented~' The 

case VIas' su:bmitted on': that" date sub'ject ''to the til,ing -ot' briers' 

\7h1ch no\v MVe- been received' and' considered in' ·conJunction With ,th~ 

e\"'1dence of: rec·ord. 

TO'stmp11t,Y production, and presentation of-eVidence a' 

stipulation w~s . entered 1nto,'between the attorney'from'the 

Commission( S : staff' and the counsel fo~ respondents, whien. de~cribed . 

1·· '" --



the opertt1on in question. The !acts thus presented show thrt 
I 

california notor Transport Co., Ltd., hereinafter called Transport 

Co., is a highway common carrier, as defined by Section 2-3't~ of the 
, , t, 

Public Utilities Act, and thet Calii'ornia 1!otor Express, Ltd., 
. , . 

her'einafter referred to ~S· Express Co., is an express corporation, 
•• . . "', 1 

as defined by Section 2(k) of' the Public Utilities !ct. 

- .. 
It is edm1tted by respondents that Transport Co: is, and 

for some m:onths p",st ~s b1!en, transporting property between San 
• , I 

Francisco and Fresno ~ia Pacheco Pass as un~erly1ng carrier tor the 

Express Co. while the- st1pulat'1~n only rerer~ed specifically to 
.. 

the points of S<1n Franciseo and Fresno to rs'ise the iss1J,e 2S to the 

laW1"ulness of' respondents' operations vie Pacheco Pass, it 'l7as 
I 

understood and agreed that it it is determined that Transr.ort Co.' 

has no right to operate via Pacheco Pass as underlying c~rr!er for . 
the Express Co. between San Fr~nc1sco and Fresno, such decision 

likeWise will apl'lY- to all operations of Transport Co. via Pecheco 

Pass serving any' other point in the San Jo~quin Valley.' The order 
·r 

of "1nvest'1'gation includecl"&st Bay po1llts"as' ~ell as San Frc,nc1sco' 
, 

'but rospondents"'" counsel stated Transport Co. h~d no operative rights . ~ 

authorizing" serv1c-e between East Bay points and San Joaquin Vt: lley 
, , 

'.. -pcint$~ and did not render sucn service. Express Co. has authority 

to handle East Bay traffiC but uses'another underlying carrier in . 
the.t territory. No- eV1denc' of uniawfuJ. operat'i~n, 'by resp'ond~nts in 

East Bay :terr1torY'~s presented a,t th~ hear1ng~ he~ce th~ 
declarat1on'O'f' respondents' counsel was <!"=cepted as correctly 

stating the facts relative theret~. 

The only operetive authority claimed 'by rrspondents is that 

granted by deciSions of this Commission or which re$Ults :trom the 

provis.ions of the 1941 aDl'endment to Section 50-3/4 of the Public 

Utilities Act ceh. 612, Stats. 1941). 
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Transport 'Co':' has a eertific<:"te author1:':i%lg it" to operate 

between San Francisco and'Los A:ngeles via the'corst route to 'carry 

trict'tieof the Express Co. Such certificat'e was originally granted 

to Ernest Sundbe~ by Decision 'NO.-/2.2274-, in Application '~To. 1~027, 

and was acquired by respond:e'ot ~Trans'port Co. by DeCision No.. 22509, 
•• .' I 

in App11cati'on 'no'. 16544. This 'r1ght is :subject ,to' 'the condit.ion . , ~ 

""that rio service be given :bet:ween1ntermed1atep01nts' 'betVleensan 

Fran"isco and 'tos Angeles, nor betvieen'the :>term1l".als and 1nter-
. . .' .... , ~ ~ . 

:med'1ate 'points;r,. 'Dec'1s'1on' No~ 22509 wassUbse~uently enlarged by 
, ' \ 

'Dec1si"on No'. 27063, 'in 'A:pp:b'i"c'at'ion 'No~ 19436.,~1h1Ch authorized 
, , 

Transport· Co·. to 'use the' 'Pacheco 'Passand' ·'the 'valley route (U.S. 

HighwaY "99) 'as an alternate a10.'" addit,1'ona'l' route between ian 
, t 

'F'r;:\nc1sco and '.LOs "Ang'ele'S', Subje'ct 'to 'the ex1'st1ng restriction pro-
. I 

h1b1tirig intertr:~d1'ate 'point' sery1'ce-; 
, ' .... 

, " 

Transport -Co. also ~ie·qU1r:~' a cert1fica't"e to operate., among 

other point'S, c.e'tween San' F:-rncis'co and: PI" so Robles 'via ·,the eoas~ 
, 

>"route. This "certificate was" g;~nted originally to ,Val1.ey' L ,Coast" 

Transit Co'. by' Dedis:1:on "!Jo. 23643., in Application No. ,16704 ': (36 ,C.R~C. 

213) and' was acquired by Trans'portCo. by' Decision No.' 37472, 'in 

'Application No. 24371' ~(45" C:'R.C. '502). ,This 'operative Tight, is' used, 

in 'part, to transport traft1cof' the Express' Co. ' The ,latter deCision 
• '., • • 10 . ' p ~'. ' • 

also authorized ~ransrort Co.'to acquire 'other rights held by Valley 

& Coast Tra,nSit' Co. 'which were created l?Y"'Dec1sion ~o.19G5l, '1n 

App!.icat1on No.' 12258. 'Operat'1vO' authority ,thus w~~s obtained' to 

, render an 00':oa11 serV1ee~ for truck loads of not less than 5,000. 

p'ounds each' between coast· line: 'po':t:hts' 'and, S~n· Joaquin Valley pOints 

which"included, among' 'other "pomts ,. s-erv1ce between: Pc so: Robles, and 

'Frasno. 
, , 

I It 'is re's ponde'nts t c'ontention 'th'at, 'as ovmer of the above 

enumc'ratedoperat1vc rights, Transport Co. may usc any"of" the routes 
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specified therein to transport traff'Xc of too Expr.es~ Co,,: oet'VJ.een 

San Francisco and Fresno, including t~t via Pacheco Pe~s~ 

Respondents also claim the right to use such rou~es by virtue or. 

said certificates and the provisions of the +941 am~n~e~t ~o 

Seetic>n 50-3/4 of the Public Ut;i.lit1es 1" ct ?llnch reads e~ !'o~lows ~ 

",:An.y one highway common carrier may establish through. 
routes and joint- rat£s, charges" and cl"ssifi.ca:t1o~ 
bet?leen any and 'all po1n";s .served by ~ch h+gh ... "ay 
common 'carr1-cr under aDY and all certificates ,or 
o.peratf'7c rights 1ss.u.ed to or 'pos,s,c~s;scd by such hi.g,h::­
way C,OI:ll:lon carrier. n 

It ~:sthe .posit:1:on of the Comm1s.sionJ s lSg.a.l ,re,p:t:es.,:nta~v:e: 

and 'tha't 'of the a'tt'ornoY's 'far ,the intervenors that ,responde~ts have 

no opere.t:fve l":1:ghts ,author~zing :them to .serve between Sz.n ,F.ranci73~o 

'and Fresno 'Via ~Pe:checo ;Pc:s.s., .end the.t Section -5Q-3/4 of the .P!~~b.l:ic 

'U,t:1l~t1es Act 'docs not supply :suchautho!':ity'. :It is :conccd~d 
. " .. 

'Transport Co. may . serve ~beti"!een S,an ,n-encisco an~ Fresno ,and othor 

San Joaquin Valley. points :via Fa'so . ROQles" zs ~derJ.y1ng -cDr!"i~r ,for 

the :Expres's' Co. This opcrct.ivc: authority ''las ~Qquirod '1"r,o::1 ,V~.lley 
"\. r,.. . _ .. 

&: Cos'st TranSit ·:Co. "by the transfer _ preY'ious~y ,refe~r~d ,t<? H.owcve~, 

it ,did ·not ,include the: right' to 'usc .the;' P~c,heco {Pass _.r.ot".t~. It ,~s 

not';qucstioncd' toot. Transport', Co.· pos.scssad· the ':;-ig.~'l~, "~:tore s.~c,h 

·transfer,' to carry traffic .·oft~c' Express :~o •. bot"!-7oen. San. Frt-p.~ip~.o 

and,Los Ar.gclcs 'over thC-:v2lleY~lr.O'Ute'· Vi11' 'P~chcco p?s~, ~s well ~s 
. . 

thc'!coe.st route,- suJ)jcct, to' tha ,spec1!·ic p;,ohib1t1on th2.t. no .. ~erv.1ce 

. be.' glven betWeen' intcrmedizte: points' betw,e~n ,San,' Fr~nc1sco c:nd, Los 

. J,ngeies nor between' 'tho terminals· and :1nter.m,edie,te. ,poin,ts • 
. ' . 

, It.'is :argu.ed -by rc.s pondcnts .. that _ hrving' ,the r1-ght to. use 
• 4,' 

"Pacheco- Pass,' in' rc.ndcr:1:ng .'s~rvice between, . San: Fr£·,n~1:sco and Los 

, An8alas, 'although '-such ;right 'did. not ·~t,hor1ze :Ln't;ermc?-¥tc. .pp~t 

service,' nevertheless ,I ':when they' subsequently ccquircd t:1C ,r1ght,· .,by 

- trt,nsfer,. to sorvo' Fresno end, 'other San- Joaqu1n.'.Va:llcy; point,s", ~he 

""~ 
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1-1m1ta't':t"on on the or.1g'1nal a~tttori'ty d1'sappee;ed.: It is' contended 
, ' • 'f • • , • :. ¥ J' " .. '~' " • • ~ • " : • • ;' I 

the r~sult is to permit service from San Fr2.nc1sco to Frosno or any 
~ '. . ,~,. ..... ~ .... . . ' '. '.' " . 

·otner San Joaquin Valley point via Pacheco 'Pass. Respondents aver 
. ., ) . . ~ .'.... . .' I. : .' 

tn.at even it" th~ ~cqu1s1t\1on 0'£ the r'1ghts of Valley e: CoC'st 
. . ' 

, '. II r "f" t ' • • 4 

Trans1t Co.~" dicf not ~brogat~ the rest'ric't10n "in' respondents' 

original right' 'prohi'b1 tins' servi~et~ i~ter~ed1ate' r01n~ s,. the 1941 

am.endment of'· se'c'tion" 50'~3/4' of' th~" Ptib116' Utilities' l,;~t' he,d thzt 

effect.· , 

... ,.. •.• ' l' . 

Respondents' contention, that the 'restriction c.g~inst 

intermediate service' in 1t~ original right' \7aS 'r~inoved ""hen it "~s 

authorized ,to acquire the' V~lleY'l~ Coast TranSit; Co'. opert:lti v~ 
, ' 

riiht·s, :~11 'be considered fir;t. Tr~nsport' Co. 'hed certificates 
• • " • • ". - II' • • , •• • • ~ ~ I • 

altb;or'121ng'1't 'to render t~"lrough service as underlYizig' c~rr1er for 

the: Bxpress Co. ~bctvleen ~ ~n FranC1~c~ ane LOS" .t.ngci6s ,over' t'VlO 
• • J. • • >. " 

rou.tes, the vrlley, via Prcheco Pess, 'end the co~st. S".c~ certifi-

cates spec1f1ca'lly prohi'ti:ft~d int~r;'cQiGtc point sC;~ice. 
. t., ':' '. ' I 

~espondents sought to' ~"cQ.n1re through trt:nsft)r the ri:hts of Vt.lley 

& Co~st ';rens1t ·Co .... ~Ch : authorized ·s~r~;":i.cc; 'emo~~ other P01nt'~, 
. '" : ; j" " , .. . . . I ' , • , ~ • " '. .,' /. 

between San Fr~nc1sco and' san Joaqu1n Valley 'points vi~ PtSO Robles. 
, .. 

• ~,' : . ' • ." I , '... f .. • ..' I.," 

The'Commission knew o!'·the limitations on respondents' existing' 

right's' :arid' the' exact :naturc~" of th~ 'oP~~~t1V~ ;ri&h~~ if so~ht 'to: ' 
• '. • j' ," , 

acquire .. "It cloes' 'not appc'e.r fr'om'the record' in the trcnsfer pro-

coedin'g thh't the' use' of th~"~ p'a:ch~co Psss" route w~s 'in issue. 
• ' • • ~ c • I .. 

HO~i/ever, 'it' ~st· be pr~sumed t~t' hac! the 'C0mnl1ss1on 'intended; \'1hen 
• , I • I . . t .. It',' I··.; t "I. " t ~'., ~ , . ' • I' ...', 

apl'rovin,g'suc,h"transter, to permit respondents to us-e their original 

r,1ght, Via', pa~heeo'· Pes.s to serve 1nt~rm~'d1~t'c' points in 'th~ Sa~" 
, .. • .... • " • " ~1 •• : (It. #: I ("~ ... " ~, ..,.' :' • 

Joaquin Valley, sucli as Frcsno, it would he~c removed the 

restriction' a'ga,1nst '1ntermcdi~te' point 'serv1c~ or :~u£h~r1zed ' 
.. ...." ",. , \' "';"" I ...' .' ..... ; : : ~ •• /' 

respondents'to eons'o11dete and unity the Valley 0: Coast Trflns1t Co. 
, , 

, • • • ' f ~. : " , I • ," \ ~ ~. ","~, " • t • ._ . ' 

oper'a:t1ons' With :their 'ensting' rights. ,&ving done neither, it is 
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ev:1:dent tht.t t'he I1m1tation. on the or1gf:nal r.ights· remains; in 

~tfect and precludes. l:~wful: scrviec:betw.een SQ.Xl Fr~ncisco'. t.nd 

F.t'esno or other Sen: JO<:lqJ,l.1n v.allcy, points v:1:<: P~chcc'O P<:.ss'",," 

The other cont.cnt1;on ot respondents ;1,5 thet their op~rct:t'V'-C 

rights" tog'other wi.th the prons'ions of the. 194X amendment to 

s'ect1.oll. ;O-3/~ of the Pu.bJ.:;tc trt;tl1.t:i.es Ac.t" author±zed, them. to usc 

Pc-.checo. Pass· in' rendci'rtng· ser·v.ic.e· between San: Frr.nc1.sC'O' end Fresno·,. 
I' 

~s. well es othc;, Sen Joaq,uin V~l:teY' po~ts. Tl'lts contention is 

similar: to th.et rais~d: ill the. ces~ of :en. re DlTA#1,. 45 C··..R .. C;.. J:43:" 

~nd· is. d1spose~ o~ by ~hc conclus1o~ re~che~ in thet. dcc~sio~. 

There as' here the proc::ecd:1:ng deslt with. rcstric·t1ons cont~.1t:led' in: 

cert~f1c2.tes held b~ the trt'.nsferees. There. the tl'"~.nsreree" rely.1ng 

. on tho' 1941 amendment to Seet:1:.on 50.-3/.4 of the PU-b11c. ut:!:lities: .Act, 

undertook to conso11d£te the rights it !\C'qu:tred ''lith its pre:cx!s.t1ng 

rights' w·1thout %'egerd to· rcstr'1etiotl$' 1I%tpos.cd·. on the tetter.. The 
, . 

COmmiSSion held: that t'o construe the ~roondment· ~.S Op~r(lt:tog to 

dissolve res:tr1ct±ons, in a'n, operative l"'ight. upon its trt'nater,. 

w.hich the Commission w~s empowcrC!d UDdol'" Section 50'-3'14 to impose 

,:vhen gr~nt:!tlg the ¢erti.f1cete ll would dep~ the Commiss.1on of' much 

(£ the 2'!!l:thor1ty it possess·es now to' :bns-m::c .. the cont1nuE'.ncc. ot 

adeq'lletc public servic-c. T~ Commissi:on bplievcs so unrel:',~olUl·ble; 

a·.~nstruetion·.:S'hould: be avoided:.. The ~nz.1 ces'c ~<;.s cited:. with 

(l.pp:"ova! and the principles al'llloUIlC:cd therein were followed in the, . .' 
proceeding authorizing respondents to· ecqu;re the· Valley & Coest 

Trens1t Co. r:tghts hore ±nV'Olvcd.. Sec· In l"'C Valley & Co{:'st Tr-ans.1t, 

~ 45 C_R.C.., 502'. It llO s.p~e:r::rtc limitation had been imposed upcm 

rcspondcntst operative rights, it is belicved tho 1941 em<lndm.cnt to 

Section 5C~/4 or the Public Utilities Act would hEve ~d the ef~cct 

for w~ch rcs'pondents" counsel contends. 
I. 

Howover-, wher 0,. t.s :-here, a 

direct prohibition wt.s imposed, tho stctutc should not be construed 
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as a.brogating such restriction cir rendfltring its imposition, to 
ptote'ct existing carri~rs, ~ nullity.; 

After full consideration of the ~v1dencie and the argument 

preterited, both orally and. in the briel's, the Cdrriinission eonciudp.s 

that the cert~ficat~s held by rp.spond~nts do hot authorize' them to 

render service betw~en San Francisco and San Joaquin Valiey points, 

including Fr~,sno; via Pach"co P,,-sS. It 1s conciuded also that the 

1941 ameridment to Section 50~3/4 of the Public Utilities Act con~ 

sidp.r'ed in connAction with respo'nde.nts I certificates do not 

authorize them to sp-rve via Pacheco Pass~ Bp,catise of such con­

elusions; respondents must beoraer'ed to c~as'" and dp.sist rendering 

sp.rvice batween San Francj.sco and Fresno and cithp.r San Joaquin 

-. Valley points via Pachp.co Pass' until th~y first show that publio 

conv~ri~en6e ~nd, n~cessity requir~ th~ authorization of such serYice • 

. , 
. 

. ' 

A public hearirig having been held, the case submitted, and 

the' evidence and argume'nt ftilir considered, and- good cause appear1ng~ 

IT IS ORDERED that C8.l:!.forniii Moto-r' Transpo'rt to:, Ltd.; 

ce~se and desist, and h~rearter refra1n;.from.transporting 

property as a highway common carrler as underlyirig carrier for 

California 1!otor ~r~3s, Ltd;, or o'therw1,s,e, via Pacheco 'Pass 
between San Francisco and Fresno and othdr San Joaquin Vailey 
pOints, unless it first obtains from th~ Commission a certificate 

of pilblic c'onv~nienc~ and necessity authoriZing such 6p~rat1on,; 
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IT IS FURTHER ORDERED that C~litornia Motor Expr~gs, Ltd., 

et:iasA and des1s-t, and her'eaftd refrai·n, frQI!l t:i:sing. California 

Motor !ranspcrt Co~; Ltd., as an Underlying carrier for th~ 

tranSportation of eXpress traffic via Pariheco Pass b~twAen San .. 
Francis'Co and FrpS%l6" and o-thf':!r San JOa'quin Valle~ pOitlts-,. unl~ss 

California Motor Trans~t Co., Ltd., f1r'$t obtains. f:rorn t~'"' 

COmmissi6n a certii"1catf:1 Qf publ1~ cOllveni~nce and ntteft$s1~y author-
, . 

1zing California Hotot Trans.p-ort, Co., Ltd., td opfoJ%"ate as a highwa.y 

common carrier b~tw~eh San Francisco anb San Joaquin Vall~y points 

via Pacheco Pass. 

The A.1:!AC1;1v", dat~ ot this ord'P.r shall b~ 30 days from the­

cfate h~r~of; 

Tli~ r"rego1ng opinion and ordp.r are h~rp.by approv\'!d tiJld 

ordered filed as t~ opinion and ord~r of the RaIlroad CommlS8~on 

of tb.., State or California. 

·.; california, this /t: ... -; 
I' , 

day ~f 


