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Decision No. 33IDC

EEFORE THE RAILROZD COMIISSION OF THE.STATE OF ckimré;\'z'r:r.r». .

‘ _
In the' Matter of the Investigation by the ) @ Zﬁj U @
Comnission on its own motion into the luw<) ‘
fulness of the operations of the )

California Motor Transport Company, Ltdi, )
and Celifornia Motor Express, Ltd., with )
respect to the transportation of property

g Case Nou 4811
between San Francisco Bay points and ;
)

Fresno and other San Joaquin-Valley points)’

via Pacheco Passo

DOUGLAS: BROOKMAN, for California Motor Express, Ltdy,
_and Californie Motor Tronsport, Ltd., respondents.

BEROL & HANDLER, by MARVIN HANDLIR, for Valley MNotor
Lines, Inc,,- and Valley Express Company..

FRANK LQUGHRAN, for Pzcific Southwest Railroad
Association.:

PHIL JACOBSON,. in propria persona. .

JOEN M, GREGORY, of the Commission's staff.. .

HUGH GORDON and WYMAN C,-XNAPP, by WYIAN C. KNAPP,-
for Pacific Freight Lihes and Prcific Freight
Lines Express.

CRAENER, Commissioner::
SRIXION
This proceeding. was' instifwted by the Commission to
- determine whether the operstions of Californiz Motor Transport’ Cosi’

Ltd., and California Motor Express,-Ltd., between San Francisco' Bay’
points and San J oa'ci:iin-'Val-ley‘pbintsﬂ'v;i.ia Pacheco Pass are lawful."

The matter’ wes. heard in Sen Frencisco Februsry 1,-1946, at
which time evidence was'received and oral argument presentéd.: The
case vas submitted on‘thet date subject to the £1ling of Ybriefs’
which now have been received 'and comsidered in conjunction with the

evidence of record.

To 'simplify production and presentation of evidence a°
stipulation wes enteréd into,-between the attorney from the
Commissionts ‘staff and the counsel for respondents, vhieh described .
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the operztion in question. The facts thus presenxed show thet
California Motor Transport Co., Ltd., hereinafter called TranSport
Coey is a highway common carrier, as defined by Section 2-3/4 of the
Public Utilities Act, and thet California Hbtor Express, Ltd.,.
hereinafter referred to 25 Express Co., is an eiéress corporeticn;

as defined by Section 2(k) of the Public Utilities ict.

It is sdmitted by respondents that Transport Co. is, and
for some nmonths past hos been, transforting property betﬁeen San A
Francisco and Fresno v&a Pacheco Pass as underlving carrier for the
Express Co. Wnile the stipulation only reterred Specifically to
the points of San Francisco and Fresno to raise the issve as to tie
lawfulness of respondents* operations vie Pacheco Pass, it was
understood and agreed that #f it ié determined‘that Transport Co.’
has no right to operate via Pacheco Pass as underlying égrrier‘fer
the Express Co. between San Fr:ncilsco an& Fresno, such decision
likewise will apply to all operations of Transport Co. via Pechgco
Pass serving any other point in the San Joaquin Velley: The ordé%
of ‘investigation includéd Ezst Bay points'as well as San Francisco

*

but respondents*’ counsel stated Transport Co. hod no operative righﬁs

authorizing’ service between East Ry points'end San Joagquin Velley’

points, and did not render such service. " Express Co. has authority
to handle East Bay traffic but uses another underlying carrier in
thst territory. No evidence' of unlawful operation by respondents in
East Bay tefrritory wes presented at ehe hearing, hence the
declaration ‘of respondents’ counsel was 2ccepted as correctly

sfating the facts relative thereto.

The only operative authority clatimed by r-spondents is that
granted by decisions of this Commission or which results from the
provisions of the 194) amendment to Section 50-3/4 of the Public
Utilities Act (Ch. 612, Stats. 1941).
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Tfansport'éef has a certificete authorizing it to operate
between San Franciséo and'lLos Angeles via the corst route to carry
trnrfic of the Express Co. Such certificate was originally granted
to Ernest Sundberg by DeCiSidﬁ'Nesv22274@ in Application No. 16027,
and was acquired ty respondent TranSport Co. by Decislon No. 22509,
fn Application No- 76544, This right fs ‘subject to ‘the condi‘tion

i“that no service be given’ between intermedia te points between San
Franeisco and Los Angeles, nor between the'terminal° and imter-
;mediate ‘points'™, ' Dec&sion No. 22509 was subseﬂuently enlarged by
‘Decision No. 27063, in- Application No. 19436, Wnich authorized
'Transport Co‘ to use the P«checo Pass and ‘the ‘valley route (U.S.
Highway 99) as an alternate and” additional route between San

‘Francisco and'Los* Angeles subject to tpe existing restriction pro-
hibiting interﬁediate'poiﬁt'serviceﬁ

Transport Co. also eequireq-a certificate to operate, among

other points, between San Freneisco and:Prso Robles'via ‘the coastv
"routé. This céertificate was' granted originally to'Vailey'&,Coast-
Transit Co. by Dediifon To. 23643, in applicetion No. 16704 (36 .C.R.C.
213) and was acquired by Transport Co; by Decision Ne. 37472, in
‘application No, 24371 (45 C.R<C. 502). -This operative Tight, is used,
1in part, to transport traffic of the ExpreSS'Co;\ The.latter decision
éléo'authdrized'Trénsnort"Co.’tb acquire other rights held by Valley
& Coast Tramsit Co. ‘whilch vere crcated by ‘Decision No. 19651, in
"Application No. 12258. Opérative authority thus wst obtained: to
" render an onécall‘sérvice'for truck leads of not less than 5,000
pounds each between coast' line points and Sen Joaquin Valley points
which included, among other ‘points, service between: P:so: Robles and

'Fresno.

It "is respondents' contention that, 2s owner of the above

enumerated operative rights, Transport Co. may usc any--of the routes
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specified therein to transport traffic of the Ixpress Co. between
San Francisco and Fresno, including that via Pacheco Pess,
Respondents slse claim the right to use such routes by virtue of:
sald certificates and the provisions of the 1941 amendment to
Sectionv50-3/4 of the Public Utilities /ct which reads es follows:
"Any ohe highway common carrier may establish through
routes and joint rates, charges, and clessifications
between any and 2ll poin*ts served by such alghway
common carrier under anmy and all certificates or
operative rights issued to or possessed by such high=
way common carrier."

It Is the position of the Commission's lcgal represeontative:
and ‘that of the attorneys foar the intervenors that respondents have
no operative rights suthorizing them to .serve botween San Francisco
and Fresno via Pacheco .Pzss, .znd thet Section 50-3/4 of the -Public
Ttilfties Act ‘does not supply such suthority. Tt is conceded
Transport Co. may .serve ‘between San francisco and Fresno and other
San Joaquin Valley points:via Paso Robles, as underlying.carriqr.for
‘the ‘Express Co. This operetive:guthority was zaquired -from Valley
& Coest Transit Co. bty the transfer previously .referred to. Fowever, |
4t d1d not .include thc:righz‘to»ﬁsc<thc;Pacheco;Pass,routg. It ds
notiquestionéd‘that.Tfansport:Co.'possessedfthe-pight, before such
‘transfer, to carry traffic.of-the'zxprbss:Co.-bctwcen.San‘Frapqi§qo
‘and- Los Angeles ‘over thevelley.route via Pacheeco Pzss, as well as
the'coast route,. subject. to  the ,specific p;ohibitiqn thet. no.service

“be given bétween'inzcrmediate:poinxs-between,San;Francisco_apd:Los

"tngeles nor between the terminails and Antermediete. points.

‘It is ‘argucd by respondents. that heving the right to.use
"Pacheeo Pass' in'rendering -service between Sen Frencisco and Los

- Angeles, 2ithough ‘such right did.not -suthorize intermcdizcte point
'SErbice;‘nevértholess;iwhen they subsequently scquired tic right, by

“transfery to servc Fresno end other San' Joaquin: Valley points, the
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l4mitation on the originsl aut!zority d:!.sappeered. It is conuended
the rCSult is to perait service from San Frencisco to Frosno or any-
.other Szn Joaguin Valley noint via Pacheco Pass. *esronderts aver
that even if the ocquisition of the rights of Valley & Cotst
Transit CQ. did not abrogate the’ restriction in’ respondents' |
original right prohiviting service to intermediate poin*s, the 1941
smendment of ‘Section 50-3/4 of” toe Public Utilities Act hed tﬂot
effect.- . .

Respondents' contention, thet the rostriction "gainst '
intermediate service in its origina; right vas renovod when it was
authorized to acquire the Velley & Coast Transit Co. oper tive
rights,'will be considered first. Transoort Co. hed certificetes
athorizing - 1t t6 render tnrough service as underlying c~rrier ror
the' Txpress Co. ‘between tan Francisco ané Los Angelos over two
routes, the vclley, via Prcheco Pess, ond thc cocst. Sveh ccrtifi-
cates spocifically prohibitoo int ermcoiotc ooint sorvioc.
1espondents sougat to ~cqv1ro throubﬁ trensfor thc rights of V*lley
& Codst Transit Co. which authorized servioo, among other points,'
between San Francisco and’'San Joaquin Va 11ey points Vim 2s0 Robles.‘
The Commission knew of’ the limitations on respondents' eaisting
rights ‘and the exeset nature of the operetivo rights 1t sought to
acquire. » It does not arpeer from the record in too trtnsfor pro-'
ceeding that the use of the Pacheco Pass routo was in 1ssue. ’
However, it must be prosumed that had the Commission intended, when _
approving ‘such transfer, to permit rcspondents to use their originel
right via" Pacheco- Pess to scrvo 1ntormediato points in the San
Joaguin Valley, such 2s Frosno, it would havie ‘removed the

restriction’ against'intermedi te point sorvico or authorized

»

respondents’to consolidste and unify the Valley & Coast Transit Co.

operations with 'their existing rights. Hhving done neither, 1t 1s
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evident that the limitation on the original rights remains: in
effect and precludes. Iawful service between San Francisco . and

Fresno or other Son Joaguin Vallcey points viz Pacheco Passw

The other contention of respondents is that their operctive
rights, together with the provisions of thec 1941 zmendment to
Section 50=3/4 of the Public Ttilities Act, zauthorized them to usc

Pacheco. Rass in renddring service between San Francisce and Fresnos,
l' " .

as. well a5 other Sen Joaquin Velley points. This contention is
similar to thét refsed in the cese of Im re Iunzi, 45 C.R.Ca 143,
and is disposed of by the conclusions reached iﬂ that. decision.
There as here the proceeddng dealt with restrictions contained‘in
certificates held by the transferces. There the tronsferec, relying
‘on the 1941 amendment to Section 50#3/4 of the Public Utilities:Act;
undertock to consolidste the rights it zcquired with its preexisting
rights without regerd to restrictions imposed on the lafter. The
Commisstan heid that to construc the emendment s opcrating to
dissolve restrictions. in an opcrative right upon its trénafer,
wihalich the Gommis#ion was empowered undcf Section 50-3/4 to impose
when granting the certificate, would deprive the Commission of much
of the zuthority it possesses now tojmnsuqc~the continuance of '
adequate public service. The Commission believes so unrea§onabla

g construction should be avoided. The ;Eggi case was clted with
approval and the principles announced thercin were followed in the
procceding authorizing respondents to acquire the Velley & Cosst
‘Iransit Co. rights here involved. See In re Valley & Cosst Transit
Coy 45 CeR.Cy 502, If no specific limitation had been 1mpoééd upon
respondents? operative rights, it 4s believed the 194} smendment to
Scction 50-3/4 of the Pudlic Utilftfes Act would heve had the effcct
for which rospondents' counsel contcnds: ‘Hawcverg wherey asfﬁére, a

dircet prohibition wes imposed, the stetute should not be construed
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as abrogating such restriction of rendefing its impésition, to

protect existing carrisrs, & nullity.

After full consideration of the evidence and the argument
predented, both ordlly and in the briefs, the Comnission conclides
that the cértificates héld by respondents do not authorize them to
render service bétween Sah Francisco and San Joaquin Valley points,
includihg Frésno, via Pacheco Pass. It is contluded also that the
1941 xmeridment to Section 50-3/4 of thé Public Utilities Act con<
sidered in connection with respondents? ceftificétes dd-nof
authorize theém to serve via Pacheco Pass. Becatise 6f such cone
clusions, respondents must be ordered to éé&én and desist rendering
service between San Francisco and Fresno and other Sah Jodquin

Valley points via Pacheco Pass until they f£irst show that pubdlid

converience and nacessity requirs theé authorization of such service.

QRRER

k publi¢ hedring haviiig beeh held, the case submitted, and

the evidence sand argument fully considered, and good cause appearing,

I? IS ORDERED that Cal’fornia Mbtéf'rian§po¥t Co:y Ltd.,
cease and desist, and Hereafter refrain; ffom transporting
property as a highway common Gafrier as undérlying carrier for
Califorria liofor Express, Itdi; or otherwise, via Pachedo Pass
between San Francisce and FfeéSno and other San Joaquin Valley
points, unless it first obtains from the Commission a certificate

of public convenience and nedessity authofiZihé‘Such oparations
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IT IS FURTHER ORDERED that California Motof Express, Ltd.,
céasa and desist, and hereafted refrain, from using California
Moter Transport Co.; Ltd., as ai underlying carrier for the
tranépcftétion of express traffic via Pasheco P&ss.between San
Fraﬁciséo and Fresno arnd other Shn‘Joaqﬁin Valley points, unless'
Californifa létor Transport Co., Ltd., first obtaing from the
Commiésién a certificate of pﬁblicAconVeniénce and necessity author-
izing California Motor Transport Co., Ltd., to operate as a highway
coimon carfrier betwseh San Francisco ané San Joaquin Valley points

via Pacheco Pads.

The affective date of this order shall be 30 days from the
date hereof:

The foregoing opinior and order are hereby approved and
ordered filed as the opinidn and order of the Railrocad Commission
of the State of California;

Dated Atwﬂmnrorma, this _ /9=
day of .JTQXQnga// e 1986

COIISSIONERS




