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Decision No'. 39390

IEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

SRIGINAL

PACIFIC SOUTHEVEST RAILROAD ASSOCIATION,

Complainant,
VS,

)
)
)
%
CALIFORNIA MOTOR EXPRESS, L2D., WESTERN )
TRUCK LINES, L7D., WEST BERKELEY EXPRESS)
& DEAYING CO., SAUSALITO-YILL VALLEY & )
SAN FRANCISCO EXPRESS, PETALIMZ & SANTA )
ROSL EXYPRESS COMPANY, JOHNSON TRUCK )
LINES, HOLMES EXPRESS, OREGON-NEVADA~ )
CLLIFORNIL FiST FREIGET, INC., INTERCITY )
TRLNSPORT LINES, HIGEUAY TRLNSPORT, INC.,)
1ZWIS W. CH/NDLER and EDWIN R. CHLNDLER, )
dosng business as SLN DIEGO FORWERDING )
COMPINY, T. I. BLUIE, doing business as )
BELIFLOYER TRNSFER COMPLNY, INTERURB/N %

)

)

Case No. 4575

EXPRESS CCRPORLTION, KELLOGG EXPRESE &

DR:IYING COMPANY, PilIFIC MOTOR IXPRESS,

SECURITY VAN & STORALGE CO., INC.,

SOUTHERN CLLIFORNI.. FREIGHT FORWRDERS, )

SOUTEERN CLLIFORNI: FRCIGHT LINES, VLILEY)

EXPKESS COMPANY, and CLLIFQORNIJ. MOTOR %
)

TRLISPORT COMPLNY, LTD. \
Defendants.

‘WM. MEINHOLD, FRED N. BIGELOW and EDWLRD STERHN, for

. complainant.

BEROL & HANDIER, by EDWLRD K. EEROL, for Oregon-Nevada-

‘ California Past Freight 2nd Eighway Transport, Inc.,
defendants.

DOUGLLS BROOKMAN, for Califoraia Motor Express Ltd.,
California Motor Transport Company, and Marin-
Sonoma Fzst Freight, defendants. _

REGINLLD L. VIUGHEN, for Test Berkeley Express & Draying
Company, Holmes Express, Interurban Express
Corporation, and Kellogg Ixpress & Draying Company,
defendants.

H.{ROLD M. HIY¥S, for Intercity Transport Lines, defendant.

LLROY H. GLICKIUN, for Jomnson Truck Lines, defendant.

QRIEIQN

In this proceeding compla‘inant, Pacific Southwest
Railroad hssociation, has challenged as unlawful the establishment,
without the Commission's prior approval, of joint rates between the

defencants above named, operating as express corporations znd as
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highway common carriers, respectively. An order is‘soughz
requiring defendants to deslst and refrain from maintaining snd
participating in such rates. Following a public hearing held
vefore Examiner Austin at San Frencisco, the matter was submitted
on brilefs, since‘filed. |

Complainant, Pacific Southwest Railroad Association, is
a voluntary association composed of railroads, both trunk and
short line, and express corporations operesting over rajilway lines

as underlying carriers., The defendants severally are wngaged"in

tusiness as express corpora%igns operating over th?a%ines of under—
1

lying highway com?o? carriers, as freight forwarders, and as high-
3 ‘ o

way common carriers. The complaint was dismissed as 1o defendant

Valley Express Company, which was not a party to the tariff

involved. Some of the defendants neither answered nbr-appeared,

(1) Defendants California Motor Express, Ltd., Pacific MNotor
Express and Intercity Transport Lines operate as express
corporations, as defined by Section 2(k), Public Utilitles
Act, over the lines of underlying highway common carriers.

Defendants Southern Californies Frecight Forwarders, and

Lewis W. Chandler znd Edwin R. Chandler, doing business as
San Diego Forwerding Company, allegedly operste as freight

ﬁoiwarders, as defined by Section 2(ka3, Public Utilities
ct.

Defendants Western Truck Lines, Ltd., West Derkeley IZXpress
& Draying Co., Marin-Sonoma Fast Freight (substituted for
defendents Sausalito-Mill Valley & San Fran¢isco Express
and Petaluma and Santa Rosa Express Company), Johnson
Truck Lines, Holmes Express, Oregon-Nevada~California Fast
Freight, Inc., 3ighway Transpert, Inc., T, I. Bluie, doing
business as Bellflower Transfer &ompany Interurban Express
Corporation, Kellogg Express & Draying éompany5 Security
Van & Storage Co., Southern California Frelght Lines and
California liotor %ranSport Company, Ltd., are highway commen
carriers, respectively, as defined by Section 2-3/4, Public
Utilitles ict. ‘ : . o




Cs. 4575 “\."

(4) :
although all were served with process. Those answering denied the

materlal allegations of the complaint,

Defendants othgr than California Motor Express, Ltd., so
the complaint slleges, have concurred in and are named 25 partici-
pating carriers in a tariff issued by California Motof Express, Ltd.,
under which they are named 2s cénnecting carriéré wifh fhe latter‘
for the transportatioﬁ of shipments to and from points béyond San“‘
Francisco and Leos Anéeles, or intermediate thereto, whigh‘ére trans-
ported byACalifornia Yotor Express, Ltd., between Sen Francisco end
Los Angeles. All of the defendants, assertedly, are_engagéd in the
‘tranSportstion of property, in eccordance with thds tariff; not-
withstanding the absence of a certificate of public convenience end
neéessity, issued bty this Commission, authorizing the.eétablishment
of joint rates by the defendants, or the maihtenance of through |
service by California Motor Exvress, Ltd., and ahy or 1l of the

remaining defendents,

Steted generally, the guestion before us involves the

right of an express corporation, as defined by Section 2(k), Public

(4) Answers were filed by all of the defendants nemed in the com-
plaint excepting Sausalito-Mill Valley & Scn Francisco Express
and Petaluma & Scnta Rose Express Coupany (for which Marin-
Sonoma Fast Freight wes substituted), Pacific Motor Express,
Southern Celifornic Freight Forwarders, Southerrn Cezliforniz
Freight Lines, and Californiz Motor Transport Company, Ltd.
At the hearing 2ll of the defendants entered zppearances
excepting Western Truck Lines, Ltd.; Lewis W. Chandler and
Edwin R, Chandler, doing business as San Diego Forwerding
Company; T. I. Bluie, doing business as Bellflower Trznsfer
Company; Pacific Motor Express; Security Van & Storzage Co.,
Inc.; Southern California Freight Forwarderss; and Southern
California Freight Lines. o

The Tariff isidentified as Local and Joint Express Tariff No.
13, C.R«C. No. 19, issued by James C, Coughlin, President
Caiifornia Motor Express, Ltd., August 10, 1946,;effective

September 10, 1940, and filed by the express'company‘with;the
Commlission, o o T




Utilities .Act, to establish joint rates with 2 highwey common carrier,

as defined by Section 2-3/4 of thst Act, or with another express

corﬁoration, where both origin and destinetion points are not

common to each of those carriers, without heving obtained a certifi-~

cate of public convenience and necessity ob oﬂer npiop apbroml

from the Commission.

‘Specifically, the following issues are presented for
consideration, viz.s

(1) Does the establishment of joint rates by the defendants,
and the performance of transportation thereunder, result as to
defendant highway common carriers In the unauthorized combination,
unification or consolidetion of their operative rights, contrary
to the provisions of Section 50=3/4(c) of the Public Utllities Zct?

(2) Does the concurrence by defendant highmay‘common carriers
in the tariff described result in the establishment of through
routes and joint rates without the Commission's éxpress approval,
in violation of Section 50-3/4(c), Public Utilitdies Act?

(3) Does the transportation of property by defendants,
pursuant to saild tariff, under the joint rates therein provided,
result in an extension of operations by defendant, California'Motor
Express, Ltd., contrary to the terms of Section SQ(f), Public
Utilities Act? "

At the hcaring the esscntial feets were established. The
tariff in cuestion was made a part of the rccord by rcference. The
jodnt rates prescribed thereln, SO the tariff discloses on 1ts face,
gpply throughout a wide territory, extending generally from San
Francisco north to Crescent City and Redding vis the coast znd the
valley routcs, rospectively; from San Freneisco and Ozkland to

points in Contre Costz, larin, Solano, Lapg and Sonoma Counties,
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from San Francisco to coast route points, including Salinzs, Santa
Cruz, and Monterey; from San Francisco to Los Angeles; and from Los N
Angeles to points in Soufhern Celifornia,. extending to San Diego,‘

San Bernardino, Hemet, Calexico, Blythe and 2ishop. The'tariff
provides that shipments originating at, or destined to, thé points
named therein, other than Los Aingeles, San Francisco, Oakland,
Alameda, Berkeley and Emeryville, will be inferchanged}between
California Motor Ekpress, Itd., and connecting carriers at San

Francisco, Oakland or Los Angeles.

The movement of traffic under the joint rztes prescribed
by the tariff was neiﬁher conceded nor established.. However, the
parties stipulated that the tariff itsell must be viewed as a2 hold-
ing out by the participating carriers to provide service at the
rates prescribed therein; that all shipments offered under the
tariff would be accepted and tronsported vy the participating
carfiers; that traffic accepted undef the tariff by any sﬁch
carrier would move to points beyond the territorizl limits of its
operative right, as defined‘by the certificate of public convenlence
and necessity which it may hold; end that such traffic would be
inferchanged at the points specificd in the tariff.

To the extent that they may cngzege in the transportstion
of freight under the tariff mentioned, defendant express corpo-
rations, it wss shown, operate exclusively over the lines of high-

way common carriers, as underlying carriers. Between San Francisco
and Oakland, znd Los sngeles, defendant California Motor Transport

Company,. Ltd., serves defendant California Motor Express, Ltd., as
its underlying carrier,.

.Wle turn now to a consideration of the questions pre-

sented for. determination. For convenience, the first and the third:

~5=
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Issues mentioned above will be discussed,‘before pessing to the
second.-

l. Consolidation of Highway Common
+ Carrier Operatjve Rights

At the outset we shall summarize the contentions advanced

by the parties, respectively..

It is complainant's position, essentially, that since the
underlying carriers serving the defendant express corporations are
themselves highway common carriers, a forbidden linking together of
their operative rights occurs whenever there 1s 2 rovement of
traffic, under the joint rates mentioned, over and beyond the
several lines of the express cerriers or the highway common carriers
which are parties to the tariff. The distinction between an express
corporation and a highway common carrier, as defined in the Public
Utilities Act, is conceded. It is not claimed that the certifi-
cating provisions of that Act, applicable to the latter, exténa

also to the former type of carrier..

Complainant asserts that an underlying common carrier
cannot perform on behalf of its overlying express carrier any
greater service than it is itself suthorized to conduct.. Every
highway common carrier acting as én underlying cezrrier for an
express corporation, it is claimed, is bound by the restrictions of
Section 50-3/4(c), Public Utilities Act, equally with ome which
deals directly with the public in condﬁcting its transportation
service, the statute meking no distinction between thé'éarriers in
this respect. The amendment of 1941 to this scctlon (Sféts. 1941,
Ch. 612), sanctioning the establishment of through routes and |
joint rates between all points served by any onc hiéhway common

carricr under cll certificetes or operative rights which .'1t may

b=




Cs. 4575 @ @

possess, did not, it is claimed, impair the rule_which formerl& pre=-
vailed, to the extent that it forbade the unauthorized‘consolidation
of operative rizhts owned by separate\carriers. Where trafric is
transported under joint rates there 1s a consoiidation, assertedly,
of highway common carrier operatiﬁe rights within the meaning of

. this section. .

Defendants, on the other hand, contend that an express‘
corporation performs a type of common carrier transportation service
separate and distinct from that provided by a highway common carrier:
that,'unless prohibvited by stafute, both express corporéfions and
highway ccmmon carriers éest under the duty of establiShing‘and
maintaining joint rates between themselves; and that no statutory
provision exists forbidding the establishment of:joint ratés between

connecting express corporations and highway common carriers.

The resolutioﬁ'of these conflicting claims reguires a
consideration of the rule of decision, long observed by the |
Commission, governing the consolidstion or unification of the opera-
tive rights of connecting highway common carriers; the statutory
provisions wherein this rule hes since becomelembeddcd; the status
of an oxpress corporztion and its relation to the undgrlying high-
way common carrier which serves it; the duty,rif any;‘résting upon
common cerriers of the types involved herein to ostéblish jbint
rates; and the scope of the reccognized cxceptions to that‘rﬁle.‘

These will be discussed in proper order.

Very carly in its administration of the statutes regu-

lating the operation of common carricrs over the public nighweys,
the Commission promulgated the rules governing the unification or
consolidation of distinct operative rights, whether held in separatc

or in common ownership. With respect to "transportation companios%

-7
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as defined by the &uto Truck Transportation Act (Stats, 1917, Ch.
213, as amended), such a consolidation would ?e effected, 1t was
held, by the establishment of through operation, or by .the publi-
cation of Joint or proportional rates between points situated on
distinct, comnecting operative rights. Such consolidation, without
the Commission's prior approval, wes forbiddégz This restrictive
policy was designed to prevent the enlargement of such 2 carriler's
operations beyond those permitted by his certificate or “"grandfathert
operative riééz%,its adéption wés necessitated by the focility with
which highway carriers, as distinguished fron other'types”of common

carriers, could expand the scope of their'operations.

Originally, the rule forbldding unauthori%ed conséli-
dation extended to all distinct and separate operative rights,
whether held by the ssme or by different owaers. When the Auto
Truck Transportation Lct was ropezled and carriers of this typo were

first subjected to regulation under the Public Utilities Act, the

(6) Through operation between points on distinct, connceting
operative rights, commonly owned by a transportation cempany,
was declared unlawful, in the zbsence of a certificate of
public convenience and nocessity authorizing such throuvgh
service. (Re Western lotor Trensport Co; 20 C.R.C. 1038) -
Through rates ween distinct, connecting operative rigiats,
commonly owned by .a single carrier, may be estadblished only
with the Commission's approvzl. (Re_O2klend=San Jose Trans
Compzny, 24 C.R.C. 6603 Re Highway Trznsport Co,, 26 C.R.C.
942§ Joint rates between points on connecting opcrative rights
held by seperzte highwsy common carriers may not be established
without first securing a certificate of pudlic convenience and
necessity; such & course, it wes held, would result in the con-
solidation of the opercstions. (Rc_Anderson, 42 C.R.C. 15).

‘Proportionel rctes may not be e¢stablished between connecting
highway common corriers, in the absence of the Commission's
arproval, it appearing thot such rates were designed to. circume
vent the rule against unouthorized consolidetion. (Motor
Service Fxpress v, Boker 31 C.R.Ce 231; sce also Re Harm and
Frasher - Valley Motor ILines, 34 C.R.C. 821) i

(7) Motor Service Express v. Bsker, 31 C.R.C. 2313
Re Szcramento Motor Transport, 39 C.R.C. 115.
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rule, as announced by the Commission's decisions, was codified.
(Section 50-3/4, Public Utilities Act, added by Stats. 1935, Ch.
664) Subsequently, the statute was amended so ss tc exclude opera-
tive rights held by a single owner from the applicafion of this
rule, but operative rights separately owngd remained'subject toﬂ%g)_
provisions. (Section 50-3/4(c), as amended by Stats. 1941, Ch. 612)

-

The prohibition ageinst the unificotion or consolidation
of separate'operative rights is limited, in 1its applicétion;'to high-
way comuon carrierss; no similer restriction affecting other types #
of carriers is found in the Public Uéilities A§23 Moreover, the
statutory restrictions affecting highway common cafriers never pre-
viously have bheen construed as aprlying to ofher types of common

carrierse. .

(8) The prohibition against the consolidation of separately owned
operative rights, or the esteblishment of Joint rates between
them, in the absence of the Commission's consent, appearing in
Section 50-3/4(¢) (as amended by Stats. 1941, Ch. 612, and
Stats. 1945, Ch. 1175) reads as follows:

"Without the express approval of the Commission, no certificate
of public convenience ané necessity issued to one highway
common carricr under the provisions of this scetion, or hereto-
fore issued by the Commission to one highwey common carrier for
the transportation of proverty by auto truck or seclf-propelled
vehicle, nor any operative right of one highway common carrier
founded upon operations sctually conducted in good feith on
July 26, 1917, shall be combined, united or consolidated with
another such certificate or operative right issued to or.
possessed by another highway common carrier so as to permit
tarough service between any voint or points served, bv one
highway common carrier, on the one hand, and any point or
points served, by another highway common carrier, on the other
hand; nor, without the express approval of the commission,
shall any through route or joint, through, combination, or
proportional rate be established by one‘highway common carrier
between any point or points which it serves, on the one hand,
and any point or points served by egnother highway common . ‘

carrier, on the other hand. 4ny one highway common carrier may
establish through routes and joint rates, charges, and class-
ifications between any and all points served by such highway
common carrier under any and all certificates or operative
rights issued to or possescsed by such highway common carrier."

Re_E, V., Rideout, 41 C.R.C. 81.

e o
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Unlike other common carriers, an "express corporation”
‘does not itself sctually transport the freight which it undertakes
to carggz This service is performed for it by another carrier,
usually referred to as the "underlying carrier"., A&s defined‘by
Section 2(k), Public Utilitles Act, en‘express corporation is one
who (a) engages in or.transacts the business (b) of transporting
proverty (¢) for compensation (d) on the line of any common carrier,
stage or auto stage line. Implicit in this definition ié the
requirement that an express corporation must undertake to serve the
public generally, since it is itself a common carrggiz The elements
of expedition and custodial service, sometimes viewed as attributes
of an express corporatggiz are not essential ingredients. Under the

statutory definition, the circumstance that an express corporation

operates "on the line" of another common carrier.is its distinguish—

ing characteristic.

4

The relationship between an express. corporation and its
underlyirg carrier is a factor to be eonsidered. Through the |
instrumentzality of another common carrier; the former undertzkes to
provide a complete transportation service. Their operations are
mutually complementary, the express corporation dealing with the
shipper directly while the underlying carrier actually carries the
traffic. With respect to the underlying carrier, the efggess

corporation occupies the role of a carrier, not a shipper. :Only a

common carrier may provide the underlying service; an express

(10) Frequently an express corporation nrovides, through -its  own
facilities, 2 pickup and delivery service. The line~haul
service, however, is performed by the underlying carriere.

(11) Public Utilities hct, Sections 2(1) and 2(dd) Re J,N, Kagerisg
42 C.R.C. 675, 685, 686,

(12) Valley Express Co, v, Carley & @Q;lton,znc, 41.C.R'C. 327,336.

(13) ﬁe‘E. E, Frost & Co,, 31 C.R.C. 668, 6703 Vallev ‘Lxpress. Co,
V. Car_lLey & Hgm;;ton 41 C.R.C. 327, 3361 -

«10=
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corp?iagion cannot lawfully operate over the line of a private
4 .

carrier. The arrangements between them concerning the method of
' operations and the rates payable to the vnderlying carrier ord*naril:
are evidericed by a written contract, which must be flled with the

(15)

Commission.

In supplying an underlying service for an express corpo-

ration, a highway common carrier(ig)bound by the limitations
inherent in its operating authority. However, the former, unless

otherwise pre&ented from so doing, is at liberty to provide the
service through another underlying carriep“not subjéct to these
restrictions. The express corporation itself may be forbidden by
its own certificate from so doing; or it may have lbsp the right,

through abandonment, to conduct the service.

Section 22, Pﬁblic Utilitics Act, in terms imposes upon
"every common carricr" the duty of establishing through routes and
joint rates. By that section, the carrier is required to
facillitate the prompt and efficient interchange of traffic bétween
its lines and those of another common carrier; to accomplish Such

interchange vromptly and without discrimination; and to publish

(14) Southern Pseific Company v. §tqnbi-ou_g_r_1 37 C.R.C. 767;

K gcrgse v, Coast Truek Line, 41 C.R.C. 34 393
& T ht Lines & Valley Motor I

(15) Re Pacific States Ezpross, 22 u.R c. 925.

(16) Re Valley & Coast Transit Co,, 45 C.R. C. 502, 509;
Re Coast Line Express, 45 C.R.C. 519, 528;

Re pacific Statcs ixpress, 22 C.R.C. 925, 930.
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Q17
joint rates applicable to the transportation of this traffic. By

Section 33, the Commission is authorized to require the establish-
ment of through routes and joint rates between common carriers.

Clearly, this duty rests upon every type or class of cdmicn carrier,
unless specifically exempted by law froﬁ the perférménce of this

obligation.

Under the provisions of Section 50—3/4(¢), highway common

carriers may not establish joint rztes between points on their( 8)
1
respective lines without f£irst obtaining the Commissionts consent.

(17) Section 22(a), Public Utilities Act, provides as follows:

"Every common carrier shall afford all reasonable, proper and
equal facilities for the prompt and efficlent interchange and
transfer of passengers, tonnage and cars, loaded or empty,
between the lines owned, operated, controlled or lessed by it
and the lines of every other common ¢arrier, and shall make
such interchange and transfer promptly without discrimination
between shippers, passengers or carriers either as to compen-
sation charged, scrvice rendered or faclilitics afforded. .
Every railroad corporation shall recelve from every .other
railroad corporation, at any point of comnection, freight
cars of proper standard and in proper condition, and shall
haul the same either to destinstion, if the destination be
upon a line owred, operated or controlled by such railroad
corporation, or to point of transfer according to route
billed, i1f the destination be upon the line of some other
railroad corporation. : ‘ o

"Nothing in this section contained sh2ll be construved 2s in
anywise limiting or modifying the duty of a common carrier to
establish joint rates, fares and charges for the transpor-
tation of passengers and rnroperty over the lines owned, .
operated, controlled or leased by it and the lines of other
common carriers, nor &8s in any msaner limiting or modifying
the power of the Commission to require the establishment: of
such joint rates, fares and charges." ‘ \

(18) Section 50-3/4(c) provides, in parts

Mesenor, without the express approval of the commission,
shall any through route or joint, through, combination,
or proportional r:te be established by one highway
common carrier between any point ¢r points which it
serves, on the one hand, and any point or points served
by enother highway common ¢arrier, on the other hand."
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As stated, this merely codified the rule of deciéion formerly
observed. This prohidbition extends only to the publication of joint
rates by separate highway comuon carriers; between pbints on -
distinct operative rights held by a single carrier, "joint', or more
properly3 through rates may now be established without prior
approéég. Undeniably, highwey common carriers, to the extent
specified by Section 56-3/4(c), have been excused from the perfor-

mance of the obligations imnosed by Seetion 22,

Prior to the enactment of Section 50-3/4(c), the

Comniscion held in Re Sacramento Motor Transport, (39 C.R.C. 115),

that a transportation company wes at liberty to entef into joint
rates with a véssel line, notwithstanding the restrictive policy
goVerning.the establishment of such rates between‘transportation
companies themselves. There, the Commission had suspended certain
joint rates established by = transportation compahy and‘a"common
ca?rier vessel line which, unlike the- former, was subjéct.to regu- .

lation under the Public Utilitles &ct. Seétion‘zz of that A¢t

accorded common carriers subject to 1%s provisions the~right to

enter into joint rate arrangements with other commén carricrs. The
Auto Truck Iransportation &c¢t, nowever, conferred no similar right
upon transportation companies, the latter possessins‘ndiaﬁthprity
to enter into joint rate zgreements between themséiVes_With§ut
first obtaining the Commission's sanction. We there held, in
substance, that the restrictive policy pertaining to transportation
companies would not be extended to czrriers of aﬁothér clzss, where

no enlargement of the physical service of the participating carriers

(19) Authority to publish through rates between all points served,

_ whether situsted upon the same or upon dlstinct operstive
rights, was conferred upen individual highwey common cerriers
gy t??.z %941 amendment to Scetion 50-3/4(c). (Stats. 1941,
Qe ' '
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would result from the establishment of joint rates, Although the
opinion dealt with matters of policy; the decision; quite obviously,
hinged upon the legal right of a common carrier subjecf to the
Public Utilities fct to enter into joint rates with'a.cpmmon
‘cérrier ndﬁ subject to regulztion t%gg§under. Clearly,. the

existence of such a right was affirmed..

Here, we are not called uron té decide wnether an express
corporation may establish jeint fates with another type of_common
carrier,.nof falling within the purview of the Public Utilities hct..
Highway common carriers, equally with express corporations;ﬂare ﬁbw
subject to regulation under that-ACt. Unless restrained froﬁ $0
doing‘by specific statutory provisions;.these‘carriers are free to

enter into joint rate arrangements; in which both may participate..

Complainant contends that there can be no distinctlon,
in fact, between a highway common carrier and en.eVDreSS COrpo~-
ration operzting over the line of ¢ 2 highway common car*ier. In’
.each case, assertedly, the physiczl operations are identical, and
the rate divisions may De substantially similar. We cannot,
howcver. ignore the legal distiﬂction between an eXpress Corpo-
ration and its uwnderlying car*ier. The office of the latter is
limited to proviaing the actual +ransportation service. True, in
so doing, it acts as a common carrier but it does not serve the
public directly.. The express corporation, on the other hand,.

exacts from the shippers its own tariff charges, and it controls

the routing, the billing, and the piCkup and delivery' of tne
tralfic, within thelr respective spheres gach carrier performﬁ‘a

| distinct function differing substantially from that performed by

the.othera
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Tith respect to its capacity to .serve as an.underlying

carrier for an express corporation which, in turn, undertzkes to
establish joint rates, complainant would differentiate a highway
comnon carrier from other types of common carriers. It conéedes,‘
impliedly, that an express corporation operating over a rail or a
water line might enter into joint ratcs with another common carrier;
subject to the Public Utilities ict, (other than a “ignway common
carrier) without securing the Commission's approval. Te are unsble,
however, to perceive any distinetion, in this regard, between‘thése
types of carriers. The degree of control exercised bv the overlying
express corporaticn does not vary according'to the changes which
may occur in the class of cerrier performing the underlying sorvice.
A railwey, for example, would participate to no-greater degree than

a truck line in the scrvice performed directly for thc public.

The statutory limitations affecting highvey dommon
carriers, forbidding the consolidation of their Iinés'by means of
through operétion or of joint rates may not, we are convinced, be
imputed to an express corporation which employs such a carrier to
provide the underlying service. In the absence of a showing that
the express ccrporation is & mere sham, set up 2s a'déQice to evade
regulation; we cannot ignore its status os an independent cérriér
wholly distinct from the underlying carrier. Thet such wes the cisq
here, 1s not even intimated. &s an overlyifg cariier,‘it‘lawfully'
msy enter into joint rates with other common carriers,'inciﬁding 

nighway common carriers.

The specific prohibitions of Section 50-3/4(c), it is
clear, do not extend beyond the establishment of joint rates be-
tween highwey common carriers themselves. Such carriers are freé

to perticipste in joint retes with other types of ccrriers. The

~15-
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Commission's spprovel, we conclude, is not required as a‘prorequi?

site to the eétablishment of such rates.

This brings us to complainant's third contention,
mentioned above,

II. Expansion of Express Corporation
Operative Rights

Briefly, complainant contends that defendants’ paxtici—
pation in transportation under the puolished joint rates results in
an.expansion of the operations conducted by California Lietor
Express, Ltd., as an express corporation, beyond the field defined
by its operative right. XAssertedly, highway common carriers mey
rnot, through the subterfuge of an organization engaged 'in business
as an express corporation, combine their operative rightsoso_as to
render a through service. The restrictive policy'governing:
unificstion of operative rights shouldnapply, iithoutrdistinction,
so complainant contends, both to highwey -ccmmon carriers and to
. express corporations Operatiﬁg over the lines of underlying highway
common carriers, since the operations of each maf he eipandéd vith
equal facility. From an operating standpoint, it is claimed, the
service performed by an express corporation within the scope of 1ts
operative right wnder a contrsct with an underlying highway\common
carrier, is indistinguishable from that provided to and from points
beyond its operative right, through the medium of joint rates in
which both the express cormoration and a connecting'highmayfcommon |

carrier may participate.

On the other hand, defendants deny thzt perticipation by
an express corporation in joint rates with a connecting highwey
common carrier effectuates an ehlargement of its operafive righx.
It is zn essential characteristic of an express corpofction3'so

they state, thot it operste over the line of znother common carrier.
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such a joint rate necessarily involves a movement betweén a point on
the operative righm-of an express corporation and one situated on
the operative right of a comnecting highway common carrier br other
express corporation. Assertedly, 2 shipment moving over the
‘connecting operative right no longer moves over the‘operative_right
of the initizl express corporation. There is no statutory prohidi-
t1on against the establishment of such joint Tates, it is claimed;
allegedly, the right to do so was recognized by the ruling in the

Sacramento Motor Transport case, supra.

An express corporation may not, under Section 50(£),
Public Utilitiles hct, expand the field of its operations beyond
that authorized by 1ts certificate or werendfather? 6perat1ve right,
without obtaining the Commission's conséi%i A common.carrier of
this type, as we have pointed out, is wholly separate andﬂdistinct
from its underlying common carrier. The express corporatidﬁ; not

its underlying carricr, dircctly serves the public.

As stated, an express corporation, under the torms of
Section 22, Public Utdlities &ct, is obligated tb perticipete in
joint rate arrzngements with connecting common carricré, subject to
regulation under that Act. Within this-group, highwey common
carriers must be included. The provisions of Scetion 22; quoted
above, arc prospective in their operation; they cannot be limited,

as compleinant contends, to thic types or classes of common cerriers

(21) Section 50(f), so far as pertincnt, provides as follows: |

"(f) No express corporation or freight forwarder shall
after August 1, 1933, commence operating between polnis
in this State or extend its operctions to or Irom 2ny
point or points in thils State not theretofore served by
1t, unless and until it shall first secure from the
Railroad Commission, upon formel zpplication therefor,
e certificate that public convenience and necessity
require such operation.” .
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in existence when thet section originally was enacted. Clearly, an

express corporation must be considered as a distinct'class_of

carrier, regardless of the neture of {ts underlydng carrier; we do

not construe the decision in He Saecramento Motor Transport, Supra,

as holding otherwlse.

There 4s nothing in the record which would impugn
defendants! good faithlin entering into.thé challenged join@ rote
arrangements., &lthough the physical operations surrounding the
service provided by on express cornoration, through an‘undérlying
nighway common carrier, mey be similar to those cecompanying the
service accorded under joint rates between Such an eXpress corpo= '
ration and a connecting highway commen carrier, this_cannot outwelgh
the circumstance that the express corporation, from 2 legal stand-
point, must be viewed as a distinet znd independent carrief. Nothing 
in this record would entitle us to cuestion the status, as such, of

defendant express corporations. Unlike the situation.presented_in

Motor Service Express v. Cowan,(32 C.R.C. 544), no fictitious
express corporation has been set up as a subterfuge, in an effort

to circumvent the terms of 2 previous order.

In providing service under joint rates, both sn express
corporati&n and its comnecting highwoy common carrier serve-within
thelr respective spheres, neither operating over the line-of‘the |
other. The concept of joint rates contemplates 2 continuous mo&e—
ment of traffic, tirougn the junction point, over the lines of
comecting carriers. Clearly, this traffic, whilc in the custody of
one of the participating ecarriers is not moving over the lihd of the
other. Such a movement, we are convinced, does not‘resuit in an

enlargement of the operations of the express corporation.
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This brings us to complainant's second contention, which
we shall now consider.

III. Establishment of Joint Rates
by Highway Common Carriers

Under the tariff involved, traffic may move over the
lines of highway common carriers, both prior and subsequent to its

transportation by an intervening express corporation. For example,

a shipment may move from Santa Rosa over the lirne of a highpay‘
common. carrier. to San Francisco, thence via Californié I‘otor IXpress,
Ltd., to Los angeles, and finally over the line of 2 highway common
carrier to San Diego, its ultimote destination. Considered.
irndependently of the interVening express corporation, the highway
common carriers themselves, so complainaﬁt coptends, thus ?érform

a2 through service under the published Jjoint rates. The‘establishf |
ment of such retes reguires the Commissionts consent, it is claimed,

Under Section 16, Public Utilitics ict, it is said a tariff pro-

viding joint rates need be filed by but one of %he)parties to 1it,
_ : 22 C
provided cach of the other parties concurs therein.

k5 stated above, an oxpross corpérstion not_only has the
right to estabdlish joint rates with a'highway'common carricr, but
it rests under 2 dut& te do so. The restrictions'governing the
establishment of joint rates by highway common carriers apply to
them alone; they do not affcet the costablishment of such rates be:

tween Thighway common carricrs aznd other types of common carricrs,

If, a5 we have acld, highway common carriers mey freely
enter into joint rate crrangements with en express corporcfion,
then in order to give effect to this right, two or more highway

common carriers should be entitled to perticipete in theSe‘fates.

(22) Re E, V. Rideout, 41 C.R.C. §1, 84
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Should carriers of this class de singled‘out, and prevented from
enjoying the benefits of such an arrangenent, then the zuthority

. extended to them under the conclusions previously reached herein
would indeed be but a barren privilege. Such a construction of the
statute would be unreasonable, impracticable and sélf—defeating;
it should be avoided, if possible; In our judgment, the partici-
pation by defendant highway common carrdiers iﬁ the traffic, under
the circumstances shown, cannot be deemed a violéﬁion of the

provisions of Section 50-3/4(c).

In view of our conclusiors, the complaint must he dis-

missed and such, accordingly, Willnbe the order.

Public hearing having been had, the metter having been
duly submitted, and the Commission being now fully advised,

IT IS ORDERED that the complaint in the sbove entitled
proceeding be, and it heredy is dismissed.

The effective date of this order shall be 20 days from
the date hereof. | |

Dated atg.@m_, Celifornia, this _ /£ =

, 1546,
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