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 BEFORE THE RAILROAD COMMISSION OF TF“ STASE OF- CALIFO?NIA

!

In the Matter of the Application of )
WAYNE F. MALONEY an-individual doing )
business as PENINSULA MOTOUR EXPRESS, )
for a certificate of public convenience) o o
and necessitylto transport property, as) Application No. 24468
a common carrier, fOr compensation,-over) : - :
the pudvlic highways between San

Francisco and San Jose, Agnew, LOs, )

Gatos, Los ALtos and Permanente, )

California, and intermediate points.; )

SN

CLAIR W. MACLBOD CARL R. SCHULZ end ARTHUR GLANZ, forg
Wayne F. ieloney, doing dusiness as Peninsulet‘
Motor™ sxpress, applicant.
BEROL & BANDLER, for.Highway Transport, Inc., Valley
- Motor Lines, Inc. and Valley Ewpress Compeny,,
protestants. K -
WL MEIYHOLD, for Southern Pacific Company and Pacific '
_ Totor Trucking Co., protestants. & -
JOHN E. HEWNESSY and FRED N. BIGELOW, for: Pacific
Southwest Railroad Association, protestant.
DOUGLAS BROOKMAN, for Peninsula Delivery Service and
, Automotive Purchasing Co., Inc., protestants.
HAROLD M. HAYS, for Intercity Transport,Lines and Ploneer
Express, protestants. _
eDWARD STERN, for Railway Express Ag@ncy, Inc., O
protestant. -
JOHN L. AMOS, JR.y for'wester Paciiic Psilroad Company,
- ’ protestant.' , A _

By his application in this proceeding, mayne F. Mhloney jfi"

doing business as Peninsula Uotor EXpress seeks a certificate of
public convenicnce ano necessity under Section 50-3/4 Public ff.
Ttilities Act euttorizing the establishment of a highway common

ccrricr service between Sen Francisco, Los Gatos, San Jose and




- (1) | SR
intermediate points.- ihe(gganting of the pplication was protcstcd.
: 2 o

by the carricrs in the field. Following public hcarings had daring" .

1942, the pplication, which was filcd SPptember 23, 1941 was |
dnoppéd‘from the calendar. Thereaftcr, further he rings, cxtending’«:
fron Novembé“ 944 to June 1945, were had bwforc Examiner Austin.atvt
San. Francisco, Palo *lto and San Jose., ”ho matter was submitted

upon drie s, subsequcatly filpd. | i‘t ”‘/ |

In support of his proposai, applicant Malonay testi*ied,
doscribing in dctail th@ s»rvicc sought to b@ cstablishcd.‘tI
addition, many shippnr Nitncsses, engag@d in businuss a* San
”rancisco and ct peninsula points,.wwre producvd.; ”hrough their |
rcspective operating officials, protpvtants describvd thc scrvice ”
affcrdod this’ tﬂrritory, and they also called varioue shipper |

: witnesses.

Applicant plans 10 establish betwcen an Francisco, San X
+Jose and intermediate points and over the branch linos doscribwd,

a twice deily. svrviCﬂ, affording, at San Josc and pvnin ula points,

(1) Applicant seeks authority to operate between San Francisco and .
San Jose and intermediate points, including Colma, South San .
Francisco, San Bruno, Lomita Park, ifdllbrae,. Burlingamc, San .
Mateo, Belmont, San Carlos, Redwood City, Menlo Park, Palo-Alto,f
Mountain View, Sunnyvale and Santa Clara; between Mountain, View
and Permanente; between Palo Alto and-Los Altoss between. Sunny-
vale and Los Gatos; between San Jose and Los Gatos- and . between.
San Jose and Agnew. Subject to certain restrictions, svrvich
would be provided within a lateral zone extending onc mile on '
each side of the routes described in the application,. and: within
a radiue of one mile of tha citiM and towns spncifind ther@in,

The carriers opera ting within the torritory which applicant "y
proposes to serve entered appearances as protestants.. They
comprise Highway Transport, Inc., Valley iotor Lines, Inc.,
Vallay Express Company, SOutharn Pacifie Company, Pacific .
Motor Trucking Company., Western Pacific Railroad Company, Rail- |

- way Zxpress Agency, Inc., Pacific Southwest Railroad: Association,
Peninsula Delivery Service, automotive Purchasing Co., Inc., :
Intcrcity Transport Lines and Pionecr Exprcss.fw o

2.
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over-night delivery of shipments originating at San Franci*co on
the preceding day, and'also according afternoou delivery of San
:ranci co shipmertu vicYed up that morring. To provide th95 |
‘s#rvice, some 15 units of equipment would be employed, including
both line haul and pick up trucks.f Terminals would be maintainnd
at San Vranciuco, Palo Alto and San Jo*e, where picf up urucke
would also be tation»d. Shop facili ties would: be located at
Pélé Alto. The record indicate hat ayplicant-islfinan;ially; h}
qualified to conduct the so*vicv' o | .

Applicant is'wasfghown, ig an éxp@riﬁhééd ﬁfuéh‘bpéfator.
" For vome yvar,, he has s~rv»d tha tnrritory degc“ibed, pnrporthdly
operating as a highwiy cOit*act carripr under a. pﬂrmit duly issuad
‘by the Commiseion. ihat th@ so*Vice wa.s conductad ef ficipntly,

clearly apnoarg from the testiwony of tnP shipper witness#s.

f During the hﬂaring, had in 1942 : hinpnrs @ngoged in |
bUSin*SS both at San Fr ncisco and at pnninsula points wprp callnd
in support of the ipplication. Somo Wwera. 5arvwd undnr trans-li~fx": ”
portition agreamonts into which th@j had nntorpd with apnlicant.i}. v'”’“i
Their dissatisfaction,with the oxisting carrio S ccntvred.aroundfi'
.the slow sprvice asswrtndly provided, and th dul“ys nncounterod‘i
in the snttlwmpnt of fréight claims. ,uub pquently5 protﬁst nts L
movnd to strike thea tnsuimonj from the r~cord, on th» ground it /"
was too remote and that the rnco*d had becomv stale., Thé mo*ion‘u
was deniad bj the prusiaing ﬂxaminﬁr -2 ruling which is now : .
affirm@d.‘ However, in weighing this @Vidﬂnce, wnv hall consid~r7

;the\lo g p@riod which has since Plauspd.

During tho fina’ snries of nearings, upplicant called

-'some 57 c-hipp-sn: witnﬂsscs,'of whorm 20 wern engagod in businpss in




San :roncisco and. 37 lt variouo pﬂninsula poin%a. The fonnagc A
which they offered, It wus shown, poved regularly, in substantiul 3 
volume. A wide varint; of commodities was offur«d *or tran portation
Those orocuced at San :rancisco were: wholoaaic dietributers, the '

: peninoula shippcrs, for the most part, ‘conduct cd rctail cstablish-.

e .

'nentsfoflvarious so;ts.'

Thloughout tne poriod cove*ed by thc ‘hea ring'ondrduringfy
the pr«cwding two ycars, thc ervice suppliwd by the corriﬂrs in
the field hud bvpn inadﬁquate in many rospects, oo the San Franci
snippers te ti*ivd. They complainwd or deloyed pick ups failure
to pick up freight in ﬂwspo SP to calls, and pick up snrvice .
occordedvct inconvonient hours. Asscrtedly, thc carriers had ‘MenVw |

derelict in tho sct lvmcnt of frpight dcmago clcims."

The penirsula shippe* w‘tncsses likcwise voicnd their

‘dissatisfaction with thu s»rvice affordvd, during the p@riod

nentioned, by tha Pxisting carricrs. Although no singlo c-hippar
i condpmned cvery ccrrie* (some even havmng pxpresscd approval of

t%c sevvicp rondercd by one - or. morn of th» prot#stants), th@ir

compla nts, ancrthalwss, considcred collcctiVPly, cmbraccd all

of tﬁc~car iers in- thp-fieli.‘ Tho-sericn had buen inadcquate,',‘ |

they teetified bcccu e‘o*;d@lcy ercountcred in picking up fr@igbtﬂ‘;

- at San :rancisco, in conducting tho line haul trcnsportation, 3nd

in @ffe»ctirg deliveries at peninsula points;’ b@caus'-' °f th" failure

(3) The pcnitsula shippPrs whom applicant-call@d wcrp distribuued
azong: these communitic as follows. ‘

' Reawood City
Menlo. Park
‘Palo Alto -
Mountain View

© San Jose .

-~ Los Gatos




to pick up traffic both at San Franciseo and’ at peninsula points, o

and because of the failure £o deliver as a whole' §hipmmmts~whichil&»7
had been. accepted for t*ansportation, portions of sueh shipments

havnng been lost or delayed. A Lew complained of shortages, or of

damage caused by bredkage. oome had su fered di courteous treatment B

at thelhands of-drivers.- Many criticiZed the failure to settle
freight damage clairs promptly._ A few it was shown had complained '
to the carriers, Without avail, conc ning these condrtions. Until
two years preceding the hearln y sone testified, these carriers

“ had *urnished a; satisfactory serviee.

During the Two year period preceding the final hwarings,
substaﬁtially all of apylicant's shipper witnes ses, it was ehown,  %
had uswd his Swrvice Of the SQn :rancisco:hippers, two hed
entered into written tranoportation agreements with epplicant~*two
had negotiatwd oral arr ngcments, and six, admittedly, red entvred
into no contractual relationship whetever. of the peninsula
witn»sses called, thrce were. gerved urder xritten contract
twenty-eight edmittedly had entered into no contrectual arrangc-
ments, eithor written or oral,. and 'ive mdde no *efe*ence to the'gf--‘

subject.

Thege shipoerc5 without‘di sent, 9xerS°Pd their approvalv?'

£ the-service which eoplicent rwd supplied, aesertin?'thet it had
bean both ddequutv cnd expeditious. Univnrsally, the/ testi‘ied |
that it was faeter and more reli ab1~ than the service aceorded by '

‘.x

the existing ccrriers- -

Through their opwr trng o’ficial certain protestcnts

deccribed the wrvicn which they had. supplied within this territory._,

Such a c-how.:.::x,g: was made on bwhel* of Highway Trensport Inc.,

o :5_ '




Valley Mbtor Llnus, Inc., Va lley Express Company, Intﬁrcity

Transport L:Ln?s5 uouthern PdCific Company and Paci*ic Motor
: 4)

Trucking Company..

o

Thefaéilities-providedand the service rﬂnd@r@d by |
these carriers‘W@ré fully d@scrib»dﬁ, The ovidnnco doult with the  ~
© terminal fucilities mhint“ined ut San ~rancisco and at various
penineula cities; with thp oquipment used to providn both thﬁ
line haul and the pick’ up and dnliv«wy servies; wit’q tm- ” ac"wdulcu
_ observed; witn‘thh line haul opur tioqﬂ' "nd with thw picy up and
délivéry corvicé5aff6rd;d bothfat San-; anci-co and at pwainsula
points. OWing to war conditiona, shortagns of both munpowmr and
equipﬁent h&d devalovﬁd it-was said. Noaded Pquipment hed been
ordered but cou;d not be d@liverd.,.;o comply with the rﬂgulat&ohe;‘_
promu¢gatnd by th» Office of Dofenvp T*an,portrtion, sch@dules

maintuian bnforw thp war hud b@en greatly curtailod.

That the San Francisco pick up Sﬂrvice was dvficlent, L
in many TPJP”CtS, wres concndod. This was due mainly, iv waq said, '
to. inoxparimnced drivprs, who had rppl cod thosa cal ed to the f
'Mrmod service or who Had sough Hmploym@nt in. war-timp industriﬂs. ;'
“rpquently thkse d*ivers had nvgl»ct@d to r—port missed pick ups
to the dispatcher, with th« raeult thﬂt th# traffic could not be N
p;cked up Lntil th@ c-Izmipp»*“s h.d om_l»a attﬂntion to th- oersight. .‘
To facilitat@ the full lo*ding of nquipm«nt, pur u¢nt to war-,ime -
*Pgul~tLOﬁS, fre*ght occasicqully was Hald over.‘ ¢h~ carri~rs

endeavored it was said daily to disposa o* tha frwight brought

(4) The pick up and dnlivary sorvice provided for Phcific Motor o
Trucking Comnany, at 3an Fran¢lsco, by Valkup' Drayage: Company,
and’ at San - Jose, by Security Iruck.Lines, was described by '
opprating officials of thoeo carrinrs. C ,

-
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to their tprminals, thus avoiding congestion and d@lay. ﬁ@cnus |
| of‘wnr-time needs, thp volumc of traffic nad increa ed sub tantiaxQGZVs'

it wss snown. N , o ‘ﬂ.‘

| Through thcir opnriting officials, both Southern Pacific ‘ |

.Compdny and Paoific Motor Trucking Comnany3 submittnd duta regarding:i-5
the service which.sctually'had beon pwriormed during roprcsentativc |
periods. OWing o tho preferenc@ neces sarily accorded war-occaSionﬁ.
traffic, some dplays had nnsucd, it appaared, in thc dolivcry of |
ireight throughout this tcrritory. |

7o rpfute the cnarge of delay«d delivwry, proferréd by
the shipper witnesses, prot@stants pointnd to thwir -ctual per-
formance, during selected pwriods, as disclospd by their rwcords.‘."
These records indicdted thqt during the pariods shown, no undun , | ”
delays had occursd. Thw'mrthod of rsviwving and adjusting freight:7 o
damnge claims Wae explained.- Tncse claims ars pdid 1t was said,
*ollowing investigation of their mnrits._ Assprtodly'dn.of’ort "
was made to dispose of tnom promptly., Régdrding the complaints of‘f
o some peninsula shippers, who testifiwd that shipmvnts offered by
 certain San Francisco wholvsnlo dis tributers hnd not bnwn pickwd
up: promptlj, prot~stants disclos~d that thosc as tablishmentc |
‘delivered their freight dir*ctly to thw ctr"i«re' sdn Francisco
tprmirdls, under tb~ circumst nc@s, it was:contonded the latter .]

could not be hﬁld r«sponoiblp ’o sny.delays encountered.;-

ProtoctantsrcallPdeomP ZOanipp@r’witnessc eight of
whonm were San rrancisco sholc ale distributcr ‘and tweive ware
engsged in businafs t various peninsu_a communitiﬁs, incluning
Redwood City, Menlo Park, Palo Mto and Scn Jose.‘ Thcy tnstifiod, -

i substance ~that - -they had used the serice of one. or more: of theu;k'

7=




protesting cnrricrs for‘tbe'transpotta ion of thei. goods betwcen
San :rancisco and peninoula pointc, that the scrvice had been E
satis? acto*y, and that tnpy required no additional transporua ion"“'
facilities to' m#ct their needg.' Thc San Prancisco shippvrs also
_etatod they hod rﬂceived no complaint, from their pcninsula
cuotomers rcga.ding the swrvico affordcd bj p*otestanto.v All of

the firms represenced it was ohown, wcrc substantial snippers.,.\ '

Applicunt contends that 2 necd cxi te for‘thc‘ inaugura—iff' ”
"tion of an additional s»vvicc throughout this thrritory. Assertedlyi
this was eetablichcd by th« t@stimony of the: shipper witncsow

ihe operation contcmploted it is cldimcd, is not unlike a drayage T
50rvicc designﬂd to nccommodcte tho necds of any hcavily-populatnd
and rapidly growang community.' With cc°p~ct to its transportction
needs, tbis area, applicant acswcts, mnj well bp comparad with |
that cur“ounding the City of’ Los Angelws. Thcro, it is said, radial*‘
Highwny common carriﬂrs nay frevly provido such a scrvica undcr '
pﬂrmit, issucd by the~Commission.‘ Thwy moy not lawfully do so,
howovar, within the pvnineula tcrritorj for to survo that orea
odequatcly a carrier neces orily must opwrot» ovcr rogulnr routne
and between fiyad poirt ’ This circumstance, assertedly, hould
be carpfully veighed in coneicwring the public nwed ‘or on additionl-,

certificated scrvicw

Protegtants, on tho othnr ‘hend, contend thot no need
‘has been shown for the ectabli nment of an additional transpor otionf‘
oervicp.' With their i'ac.x.litie..,, it is claimed, thny are in a
position fully to- sati,fy the- public dcmund for any quitLORul
tr nsportotion Service thnt may be requircd. orcovcr, they h_ve1

pointﬂd out, qpplicont’s criticism of the vervice which thPy hchf.

4
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provided may be traced to war-time condition stending aione,j
evidencs of this character 1t 4s eaid, would not 3u tif}uthe |
'issuance of a permanent certificate. Furthermore, they state, o
applicant's qnowﬁng Tests primarily upon operat;ono aase*tedly
conducted in violation of law- for that reason, they contend,

Athe application should be denied.

The record i3 convincing that the defectivo service
suuplied by protestants is attrebutab’e to war—time conditiono.r
Becauae of-man—powcr shortageo, tney were compelled to cmploy
: 1nexp«ri~nced driverg, to whom nay be t*aced many of the delays of'
which the shippere complained. Noreover, war-generated traffic |

c sarily wag accorded priority over the requiremento of otnur {'
hipp Se As was pointwd out by ou, oecision in th~ nggg; Case,"
ohe Commiesion mn/ not equ;tablj grant a pnrmanent certificate
"where the showing o’ aoplicant is *weted primdrily upon the |
inadequucy of thc s«*vices provided by the ex;sting cwrriers when |
those inadequocees ore largely the result of prevailing war-time *‘

conditions and l*mitctions "

That applicontfs operction°,'during the-periodvpreoeding'

the nearing,'were'conducted unidwrull must be regdrded us an

establi?hed fact;' Throughout this p@riod he served substuntially _-‘<J“"

2ll of the shippcr witnecses whom he. produced, and even eome of
those callcd by tha protestdntq.f The record shows that hc had
entered.into written tranepo“tation egreements with but 2 smnll
minority of thece hippers, with the remainer he had entered

into no dgreements whateoover, elther written or. oral._\” B

(5) 35{3 Rendeu‘TruckﬁLines;“Aﬁ'C.R-C;“7525ﬁ755;'_"‘
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The’ freedom which applicant -thus Pxerci ed 1n salécting'those wﬁom,z“
he urdertooa to sn*va is suf’icient we bPline, to’ Pstablish |
gen~r“l holdmng out or his part to serve the public gpnerqlly, and
to stamp him as a common carrier.. It :f.nd.:ica*t«mr that the sprvice"
was available gle) ulT'who desired ﬁo use it. In'twovconcolidat«d‘
comoanion cns¢s, heard concurr»ntlj on & ﬂppar“te record (Casce}
Nos. 4339 and 4743), the COmrissiOﬂ has this day *@ndwrod & decieion
‘inding unlawful thv op»-“tions conducted by upplic“nt (who wae\l
named as the reepordent and as the d@fcndant in these proceodings,
Arespvct vely) and dirwct;ng its discontinuarco.x It long.hhs been
“the policy ol th« Commission to deny an application whorm thﬂ proof i
of pablic need rests upon th~ unlaw*ul opﬂrmtions in wrich the

- appli can. had b«en engugad, Sordel settl@d is this. rule that |
cit_tion_of authoritf'ia unnﬂcﬂs ary. - Only through th« obsorvance o
of such a policy may thé Commission hopw £0 insuro prOpPr r«spuct ‘
fof-thevlaw, on’ the part of car*i@rs op»rating under ¢ts jurisdictioz“
as well as by applicants eooking certiflcution at its Hands. InA.
viéw of our conclﬁSiéns, thﬂ applicution, accordingly, will be

denied.

Application having bven made as above antitlod, 8 public
waring hzv*ng been had, the matter hav ng bewn dulj'submitted,
anéd the Commisaion now beingufully gdvi cd,

IT IS ORDER&D that Application Vo. 24468 be and it hereby
15 denied. o




A’?“‘?S -@

The;_;ei"fect_ive ‘date of this order S-hilll be 20 "dC‘JyS from S
the date hereof. . - ' S - ‘ L

Dt ed'aggm’;ﬂ;‘a%;&@ca ____, California, this _
day of ___ m'l:g.’mju_y | y 19464 | | -




