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Decision No._39404 '

BEFO‘RL 'I‘I-IE RAILROAD COI\CMIC' SION OF TI""" S‘I‘n‘I‘E oF C

‘IA o
In the Metter of the Investigation, - E

on the Commissiorn’s own motion, into
the operations, rates, charges, classi-
Tications, contracts and practices, or
any thereof, of WAYNE F. MALONEY, doin
business as PENIN SULA VO”OR EXPRnSS.

P«CIFIC SOUTEWEST W“I*ROHD DSSOCIATION
ané. HIG’”AY TRANSPORE INC.

Case No, L339 |

g Complainants

-

~
vs.

AYNE F. MALONEY, doing business as
PENT\SULA MOTOR EXPRHS ol .

Case No. L7h3

)

)

)

)

)
)

)

)

)

) .
)
)

)

)

)

)

)

)

)

Derendent,

BEROL & . hANDLER for highwaj Transport, Inc. conplainant'
in Case No. 4743 and Tor Highway Transport,
In¢., Valley Motor Lines, Inc. and Valley
E§prcss Co., interested parties in Case Nc.‘

- 4329. |

JOEN E. HENNESSY and FRED M. BIG?LOW for Pecific South-
west Rallroad Associetion, complainant in-
Case No. L4743 and intere ted perty in: Case
No. 4339.

Wil MEINHOLD for Southern Pnciric Company and Pacific :
Votor Trucking Company, interested partiezs

HAROLD M. BAYES, for Intercity Transport Lines, inter-v

ested party.

DOUGLAS BROO(MAN for Peninsule Delivery Service and
Automotive Purchasing Co. Inc., interested
party. - :

CLAIR W. MACLEOD, CARL R. SCEULZ and ARTHUQ GLANZ, for. ‘
wevne F. Maloney, dolng business as Peninsula
Motor Express, defendant in Case Nos ALT7L3,
and resoondcnt In Case No. 4339.

WIMAN C. KNAPP, for: rransportation Department Railroad

_ Commtss ion. :

Ir these proceedings the Commiss%in is celred,upon to
determine ‘whether respondent Nayne Fo Meloney, doing busine S as .

(1) For convenience, Wayne X. Meioney, respondent in Ca e No.. 4539
and- defendant in. Case No. 4743, will be referred to as rcSpondenn

..]_.'.' )
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Perinsule xooor'Express ‘has been, and is, oﬁeneting‘without anthor;ff 8
4y &s a highway comuoD carrier between Sen Francisco and San Jose
and inte:mediate pointo. with respect to the points involved, the
‘ proceedings are complementary, Case No. h7h3 being more comprehensive
than Case No. A339- - o
i Cese No. h339, initisted June 27, 1938 wes brought vy
the Comnission on its own motion £0 determine whcther Naloney had'
been ongaged in the transportation of’p roperty. for compensation, asg
a business, bv means of motor vehiclee over the public highways,
between San.Frsnciooo and Mountoin View c‘nd intermodi.to poinoo,' '
fnecluding Burlingame, San nateo, Redwood City and Pulo ilto, _
without first heving obtained from the Comais sion a certiricate ori
public convenience und. necessity, es required oy Section 50-3/&,
Public Utilitioseégt. hn o*dcr wo - sought requiring the-discon-'

tiruence of such operations, end rovoxing or °uspending Moloncy'

operoting permits both as. a redlal nighwoy common carrier snd dS'
a highwey contract carrier, &s provided by Section lh%, Highway

| Car*iers’ Act. ‘ ,
- By their complaint in Cese No, L?hB, filed August: 28,"
SLL, complainants Pacific Southwest Roilroad Association and highA,,
way Transport Inc. have alleged that Aaloney had been oper&ting
as a highway common carrier, without Lirst having obtained tho

‘necessary oertiricate, between San Francisoo San Jose and Los ’

(2) The order of investigation also instituted an inquiry concern-
ing Maloney's odservance, a3 a highway contract carrier, of the-
minimum retes which hed been preserided by the Commission.

At the earlier hearings, the evidence failed to estadlish any
violation of the Commission's minimun rate.orders. During the
later phases.of the case, the subfect was not even mentio ed.

. Consequently, it will not be regerded as an issue presented\ :
for our counsideration.. . ‘ : '




7BA:TG(at) @) 3-Co 4399-L7L3

(3) ' - o
Getos and intermediate points. Several rictitiouely named defend- -

ants were Joined none orf whom was served nor appearcd. An ofder'“
was sought requiring the discontinuance of the elleged unlewful

operations,- Deicndenn Tiled no answer to this complaint.

Public nearings were had in Case No. L339 during 1938

‘when the matter originally was subnitted. By Decieion No. 322’9,
rendered sugust £, 1939, fhe Commiseion round thet-reapondent had -
veexn operating unlawrully as & highwey common carrier between San :
Frencicco end Mountailn View and intermediate points, and 8 cease
end,iesist order was issued. Following orel cr@ument,.hud-before'
the Conmission en bane upon Tespondent's petition for :econSide:e—
tion;vreheering was grented vy order'duted_March 12, l?hO;VWnicnq{
also direcﬁed tnat‘thc'invesnigation originelly"underneken'be
extended to include laloney'" oporctions conducted subsequent to i

- June 27,.1938. . ”hereafter the metter was rurther heard before ﬂ
the late Commiseioner Baker and was reoubmitped-on‘briers,

| Seotember 6' 1940, By order dated June 20”1194A; the subnission n
wes set aside and the proeceding reopened. Eurther hceringe werc o
hed berore IZxaminer. iustin at San :roncisco, Palo Alto end San Jose, ;
extending from July 1944 to Februury 1945, when the mntter~once
more wes submitted. During the course of the hearing, Cnses Nos.v;‘
L,39 and h7h3 were consoliduted for hecring and deciaion. The

determinution of thece matterc, howcver was held. in abeyance

(3) Specificelly, compleinents charged that suck operationsvhud
been conducted by Maloney "between San Franc¢isco, on the one
hend, 2nd los Gatos, Seratoga, Cupertino and Los Altos, on the
other hand,‘and‘pointS-intermediate—thereto;"undrbetween San -
Frencisco, on the one hand, and South San Francisco, San Bruno,
lonita Park, Milloree, Broadway-3urlingame, Burlingeme, San -
Mateo, Belmont, San Carloe Redwood City, Mexrlo Park, Palo
Alto, Nbuntain Vicw Sunnyvele, San Jose, and points inter-
nediate thereto on the other hand."” :

-3~ .
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pending conpletion of the hearinge in a conpanion proceeding, viz.;‘
Application No. 2&&68 ‘where Maloney aought a certiricate or public'
convenience and neccseity suthorizing the estnblishmcnt of a- hish— .
way common carrier service between Sen Frencioco, San Joee znd

intermediate pointor Briefn 4in that proceedin@ were received dur-
iag November 19L5. |

Ia geheral, the issue preserted involves the lawrulnesn'
of rospondent’s opcr tions between Sun Francisco, uan Jose ind |
intermediate points. Both the complainants in Case No, A?bB-end .
the Transportation Department, in Case. No« h3/9, 2s well uS those
who have in tervened on their behgggy contend thet res ponden* long
hes operated throughout this territory, without the Comminsion's

-snnction, 28 a highwny common carrier. On the other hend
_respondent asserts that he has operated lawrully as ar highway

contract carrier, under a pernlt duly'i eued.'oy the.Commis ion.

The ‘rec ord deals with,two distinct phases or respondent'
activities. The testimony offered at the earlier heerings relateo
to the operstions waich respondent conducted between i93h and 19LO.V
At the final hearinga, ‘the evidence was conrined to the operations
carried on during 19L3, 1944 and the earlv part of’ 19h5 In‘our
eppraisal of the teotimonf taken et the earlier hearingg we'shalf'r -

bear in mind the long. delny which hes since ensued.

(&) During the course of the finmal cycle of hearing various
carriers affected by respondent's operations intervened, as
interested parties, on behall of both complairnants and.the
Transportation Departnent., They comprised Southern Pacific
Company,. Pacific Motor Trucking Company, Valley Motor Lines,
Inc., Valley Express Co.,.Intercity Tramsport Lines, ?eninsule
Deliver y Service and Automotive Purchasing Co.-Inc.:

-l
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At the hoatihgs neld in 1938' various Shippéf?witno°°os
releted the circumstances under whioh “espondent had undertaren the |
transoo*tation of their rroight. In 1938, and . again in 19LO |
rcopondont tostified doscribing in detail vhe nature of the opera—

tions thon conduotod.

During 193& “espondonf enbafk@d‘in*ﬁhe‘tr oébortofioﬁ |
buoinc betnoen San Francisco and Vountain View, serving oloo the
tormediate pointﬂ or Burlingome Sun Mateo, Rodwood City and

Palo Alto. At the outoet a singlf truck sufriced_oo acoommodate'
the tra*fio o*forcd vy l9a0 however, the business had'éiponded‘to
such a degroe that three trucks wero required. Betwecn thoee
points a daily service was arforded. Throughout this poriod
respondent held permits isouod by the Commission, authorizing

operation voth as a highway-contract carricr andkas a oitywcarrier.

~ During this-period.'sub¢tantiolly alioof ﬁhe trafrio
carried by respondent oompri sed uhipmcm:s weighingvleS° than 200
pounds each, oproxinataly one-holf bﬁing les s than 50 pounds in
woight. Thus :ospondont was engagod essentiolly in conducting @
.'pafoo;-oéliveryfse?vioe;. A wide vuriety of commodities was: aocepted

_ for transportation.

From the outset re ponoent professed to operate, °olely |
as a privaﬁe'corrier. In the beginning. the record discloseo, he |
entered into orol‘agreements with the shippers, running from month‘
to month. LlLater, these'controctsrwere reduced 1o Nriting. “A |
Speciried monthly trensportation charge WAS impos od regardloso or
the volume of freight handled, During 1937, assertedly bdecause ot
‘the establispmeot*or:mio}mnm fates_oy the Comaission, ;huo”
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{avalidating the monthly rates previously maintaiﬁed, the'cohtracts‘i
were revised fo provide for the exaction of chargesmcn_a weight‘h

casisﬂ.r

Althouéh varying extensively in details,,énd‘tc’scmef'
dcgree i their eubsta“tive proviaicds, these ccntracts follcwcd
a common pattern., vssentially they meet the tests preccribed by -
oui previcus decisionu. Under these asrecments.the shippcrAiac
vound to o*fer; andcrésccndedt-is required to tfanspcrt tfcf*ic
of a spcciried charactcr- San :rancicco shippers are cbligated to
del*ver to rcepondent all shipment° destined to certain pcinmﬂ in‘
the peninsula territory,. upon which they nay pay the transpcrta—
tion charges, snd pcnin°ula shippers bind themsclves to delivcr
o respordent all shipments of & designatcd type which they may |
purchacera£8an Francisco. The agreezment’ ccnt;n“es in crrect rorv-:'
a dc*idite terﬁ5 ranéing from one moath to six mcduhg,wand there-
after until cancelled cn thirty deys' written noti”e by eithc*
party to the other., Transportaticn charges are predicated upon »
the minfimum rates which the CcmmiSSion'may cstablisé. Under the
agreoneats éxccuted with many peninsula shiupcrs, fcépcndcni,under-.
TO0K To act as a purchasing égeﬁt. However, the *occrd doe° not -

indicate that reﬂvcndent evc* pcr*ormed these dutics.

Between 1934 and l9dd,’Maloney, 5o he testiffied, entered.

into written agreements with some 55 shippers. Of these; 22 con-
Tacts were cancelled dﬁriﬁe Merch 1940. ‘Ieccrcediy;‘thc‘numbef"
of Shippers sexved was curtcilcd on advice of counscel, in'en offort.
'to remove any doubt a3 to the lawfulncss of recpcndent's opera-'
tions.. Included among the ccntracts canccllcd were acme NhiCh

previouoly had beccme incfrective, owing to the ﬂhippere' ;
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discontinvance of revpondent‘~ service., To the 33 contrzcts wnich,‘
respondent testi ivd, then r«main«d in effect should be addvd three
cdditional written agreement;,which, th« record. shows, had also

been executed.

~ The solicitation of dusiness, actively pursued ot ‘the
outset,‘:as somewhat‘amnliorat»d'during‘the latter part of this:
period, it was shown. During 1934, tran portution *grwwnent~ "
admittvdly werﬁ Shcur@d as the r«vult of direct solicitation of .
the shippers on rvaondpnt's part. Subanunntlj, 50 Muloney te tif f
Pied, this practicu was digcontiruﬂd. Th«rvuftﬂr,_ uch agreem«ntet~s

ere n@gotiated and coneummutod only with hos« rwfw*r«d to hin by

shippe“s SﬂrVPd under ex ;sting contracts. Rospordent collod
upon some p“oepnctin shippwrg, at tneir rwquest, otn “TS- noWPvar,
oolled upon him..-Respondent, nppar»ntly, ras ablo to eatisi‘y
tnoge with whom he cnter@d into _gretmonts as 1o h? dﬂ irability
of the eﬁrvice, to that extent, 1t is cl@or, he engagad in solici-f'

tion Tor new patrons

Throughout this pvriod, it was. sbom“, rwspond@nt rojecttd v
nany shipments o*’or@d to him Tor transportation. A rmcond of suchEk»
rejections (assertedly incompleto), k@pt in the ordinury course
of business and covering the periods, F@bruqry l937-to hugust 1938,
and July 1939 to xuguut 1940, was r»cviV#d in evidanP ThhSP

entries, made whwn thw roqunets for transportation w»rv rwcwivpd,
disclose tht‘namus of the prospectiv h;ppcra, a d@ cr;ption of the
shiomnnts tenderéd'and‘tha v'~-éasonsIi‘o*'-theair rojection. During the
porioda mentioned, some 457 ghipments offarod by 290 ahippwre‘ |
werendeclinedzlaccordtng £o this record. In addition, 1?8 requwﬂte‘v

receivad by telephone were refused. OF those -j_ndic ted as. hav:’z.ng
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.becn thus reaected soven suds equently extered into written'con-"f

cts with re°pondent rour of which remained outctanding rter
’.'.arch 1940. o

These shipmonts were declined, respondent teétified
necause of a desire to limit his oporat;ons to tho"e or 8 privete
| rrier. There 15 no support in the record for the contention that -

thoe shipme“tc were rofused primurily because thcy were cacual in

asture or were not the kind or trafric-reSpondent'undertook to carry; o

Zach offer releted t0 e single shipment,¢c s true, dut chcre i° -
no evidcnce of any disclosure by the uh:.pper rcgording the extent
of the **arric he would be w;lling to offer, or the rcgulority |
and froqucnoy of the movement. Under the circumstancea, re pondent’"j
setion aust. e sttributed to a desire to curtail the nnmber o*‘ R

~ shippers whom ne undcrtook o sexve.

Dur;ng this oeriod it -wes ehown, respondent cnguged .
though not exten ively, in che t*anvport ion ol co“lect uHipments
deS-ined te consignecs not holding transportatioﬁ aarcemencs with
him, end of prepeid shipmcnte received from ccnes.enoru with whom
he had mude no- contr ctuel arrangcuents. A small share, emountinp
approximately to 2%, of the shipments offered by California 1=':Lec--”’”':”
tric Supply Gompcnj, under ivs contrecc wcre billod colloct to
cons ignees with whom respondex t occupied no contractual relation-
ship, Respondent test fied t“at in eccordonco with ‘a recognized
trede practice, of wb*ch he assertedly had rull knowlcdge thcsn
shipment suboequently were reoilled By the consi@neo to thc |
coneignor.' of some 300 shipmcnts handlcd du*ing ueleoted wcekly
period, 34 ohipmentf of the cheracter dcscribed above, wcro received

from or consignea to 12 contract ohippers.
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Thus the record stood when the mgtter was °ubm;tted in
: 19A0. AT °ubsequent'né rinps, ‘ollow;ng the rcopening or thc ¢z se,'f
the Transportation Depa“t*ent called ¢'”ron“port_t¢on Reprcsentﬂ-'
'tivc, of the Commi 1on'ﬁ tcr who" supnl;ed the i“formdtion . |
ained through an invcstigatio“ he had conducued into’ rc ponde~t's
perationa. Various sh;pper witncsueq, cngaged in bu..-,incsc in
San Frurc<sco snd et peninsul° points,-were cullﬁd by the mrﬂns-r
porto on DPpﬁrtant and aleo by the oompl*inants ;n e No. h7h3. 3
Rcspondent neithpr tevtif;ed nor offered any evidencc, choosing
rataer to sudnit the  2zS¢ iﬂmedintely rollow*ns the conckusion ‘ol
the showing made »y the TranuportJtion Depertzent ond by compldin-';,
gats. No tramsportotion contruet, in ;ddit;on to those ofrerod at -
the eurligr heor¢ng~, was rece;yed nor dces the record d£~c10°e

il
thc existence of -cny such agreement.

To mccsuré the scope 6f raspon dent's operacionu, an in-'
vestigetion of its records was undertakc 2, so the Tr4n portstion |
erresentétive testified. 4 spot cneck of egpondent's transpor-‘

tion records was made, covering certain moexly periodu dur;ns |
the months of March July and Novezber 1943 and %arch Jnd June
19aa. ‘;“rough this witness an ao Stract was prcaented covering all
shipments which raspondent hud trun ported betwce San Francieco,
Mouhtain]View'and Interzedlate poix tu, “uring the wceks indicateu.\
A'wide variety of commodities was tranugorted, it gpbears. -In‘
wpight the shipmente rnﬁgeﬂ'fromfa‘few nounds éo one ton,vthe o
1atter, howcvcr, being rel,tively infr eguent. A total of 599 ship-'f
mentu, received from 188 shipper 7, Were transportcd rrom Sun | |
rr°ncisco to poninsulu no&nts; and 1056 shipments rnccived from |
.581 bhippers, moved’ from penin;ulc po"ntu to San ﬂranc‘sco._ Allow—f’

ing ror uuplic:ﬁt*on the ;pdiviaual uhippers numberec 62 and 366

-9-
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respcctively,‘ Thus, during the periods shown; 1655Tshinmenté'were 
received rrom 398 individual shippers, in the aggregate. Only 8
small minority o’ the uh ,pers indicated. by the Jbstract hed
entered into *ransportution agreemenus with reuvondent it appcar
. Of the San Francisco shipperu 1o more than nine had executed con-"_
tracﬁs; and or'thé peﬁinSula‘consignees, 37 a;onevhad ente:ed into,‘
such arrangements. Thus only 26 out of = Total of’398”shippei§,

hed Jjoined with reSpondent in executing‘writte:\agreements.- ‘

The distr‘bution of the tr“ffic, covcred in’ pqrt by the
SUTTeY (itezized in Exhibit A-1), iq-in ted by the followinb“u‘

tahulstion:
(5)

From contract conoignor to contract conwi Znee : - 29
From contrect consignor to nom-controct consignce' o
‘ - {a)  Prepsid _ ” - 136
(b) Colleet . S 63
From aon~contTact consignor to co~truct consignce,'~ T
: (a)  Prepaid S I T3
(b} Collect 9
From ncn—contract consignor to non-contract congxgnuel' . %62'
Tota :

SoMe 31 shipper witncsseg were nroduced who described
their relationship with res pondent cnd the nrtent 10 which they B
rad used his facilities. -Spokesmen for 19 San ;rancigco ohippers,'
were cal;ed byjphe Trénsﬁortatibﬁ Departmgnt, and:éompléiﬁcnté,

celled the represqnﬁétives of 12 shippers eﬁgaged in’buSinééédﬁt

(5) The terms "ecntract-consignor™ snd “"contruct~consigace™, as
uecd in the foregeolng todulation, Indicate that the comsignor
r the consignee, &5 the cose mey be, has entered iato a trans-
po*tution egreexzent with respondent. “hc termus "non—contract
consignor™ ond” "non-contract consignee™, on the other hand

are- degignea to show. that ne;ther hau ent e*ed inzo °uch on’
arrangement
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| (6)

vurious peninsula pol ts. Very few o‘ thcee firas had entered i
transportat;on agreements w;vh “esnondent at San Franci«co there
were *our and et Palo AlTo . only two makin@ a total of ix contract

ppers among the group who testi* ed

The recoxrd disoloseu the existence of no oral arrangememt
betweeﬁ *eSpondent and any shipper which might rise to the dignitj
of & contrectual relationship.v The, ew-z"e.ngeme:r"~ referred to by alf;
sma’l;m'nority‘é"the-uhipper lacked both mutuality and ccrtainty,f
they were vague and inderinite as to the character and the volume
‘of the traffic to be offered for trangportation- and they imposﬁd |
no obligation upon-requn&en* €0 furnish any tranavortation service.)

Moreover,, no definite terh of etietence was nrovided.

The‘ex;eni,ﬁo which:the7shippers had uSed'reSPQﬁdent'siJ‘
service is discib;ed by their te;timony. In general all had
employed him o carry thelir shipmenta from Saﬂ Franciaco to penin ula‘
points._ Aside rrom the: San Jose shipvero, all had used vhe ucrvice
regularly and rre eatly.. ;ho e engaged in bu iness.at San Jooe,‘ﬁ
it was shown, nade but little use of re pcndent'v fuc;litie . As |
a rule, the traffic moved in °ubotantial volume. Sone algo had:

used other carrieru to transnort their trafric bethen these point

Under'the,racts‘shown‘of record,.has it“been*eStablfshéd
that respondent has opereted us & nighway common éarrie:,.brfshbuld

ne be regarded &3 a highway contract cerrier?

(6) The shipper witnesses produced oy complainant- were engagod in
business {n the following communities .
Redwood City '
Menlo Park
Palo Alto
‘San Jose
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Under Section 50-3/L, Pubiic_UtilitiesiArt,'nd one may
enter ﬁhe rield as a highway commonjcarrier withcut‘havins :irst
obtained from the Commission a certificate of public convenience

and hecessity. A3 derinéd'by Séction Z-B/L‘of that'oct;'a hignWayv

common carrier comprehendg every one operating as a conmmon cars ier)'

by motor venicln over the pudblic hichwavs betwecn fixed termini ori
over a rngular route (exclusive or: those oporating wholly within

a municipalitj) . Uhqucgt onably, re3pondent has. ocen, and s now
engaged 12 the dbusiness o tranuporting rreisht for compon°~tion

by motor vchicle over the public highw y° betwcen derinite points,j‘
viz.: betwcen Sen Frencisco and San Jose end interiediaue point

To. fall within the inhibit ons of Scction 50=3/1L, however, it must

elso appear that in so doing-he;iS;operating as a commonrcérrierg}

A common carrier undertakes to trcnqport property, ror
hire, for those who may choose to employ him; within the limita-'
tions o. his facilities, the service is ilable to. ull who' can
use it. This offer may extend to te pudlic 45 & whole, or it may
be confined’to those ralling within a pcrticular clas . A priv

rrigi, on the other hand, S6rVes °clﬁcued individuul° only, his
service-is_not gvaiiable_tovothars who\might-have,occgsionrtgiuue
o T e ———

Although & carrier ma& undoertake tO—sérve.énij,those with
whon he has entered iato written contracts for the“tréh$portationri
of tlkeir goods, such a l_mitation is inﬂufriCient to stamp nim a°i;

2 private carrier. - Ir he is willing to tran nort-therproperty,orf

(7) ?gsA. c. Woodard (Circle'Transpbrtation Cog);fha‘C;R;C.‘7ii,
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any~responsible'shipper offering tonnage movingiregularlyfan@xin,'
°ﬁbstantia’ volﬁme provided only that the'shipper execuze_sdch

an agreement, he is, neverthelﬂau, a common carrier.. Since th
linftation would- not erfectually prevent the car“ier from ue*V¢ng
any shipper whoz he would othe;wise he free to serve, it must be
regarded ‘as illusory. Unquosticnably, theicarriéf'holds;himself‘
out to serve-é derinite class of the nublic, vi;,, é;l those will~
ing to enter into transnortation agreemcnt with*him;‘an&2who'méyf-

offe* 2 substanxial volume or trarr;c moving rogularly.v

]

”he rccord is convincing that rcspondent did not limit

his szervice to shinpers whether consicnors o*Aconsigneeu, with
whom,be had" u,tered into contracte govorning the transportation o.Av
the freigut. As statcd, he has transportnd *rom consignore hold- '
ing contract°, shipments.upon'which the charge° were~pa;d byu
conoignees witn wnom ne had entered Lnto 2o contracts- and he léo
has transported froa ron—contract cons 3nors prcpaid shipments
destined~to consignees holdingﬂcont“actg. In vhc abachu or any |
showing to the controry, the party paying the tr sportation charses{f
whether consignor.or_consignee,‘is prewumpt:velyxyne owne: or the:
'fréight and, aS-such,'is'entitiédvtocontrol:themode‘chviaﬂsbééam

tation. In short, the consignqr must be deemed tho owne:“dfﬁ

(b) rules 4 and 5, Clvil Code, becvion 1739 (Unixo P Sales Acu),
provide in substunes that where, in pursuance of a contract
to sell, the soller delivers goods to & carrier for the purpose
o transmission to the buyer, he is yresumed (subject to ¢ertain
cxceptions not materiel_heres to,havc uncorditionally eappropri-
ated the moods to the contract. However, 4if the sale contract
requires the scller to -deliver the zoods to the buyer, or at &
particular place, or to pay the freight or cost Of Transporto-
tion to the buyer or to a particulsr place,; the property does
not pass until-the goods have been dclive*ed e the buye* or '
‘reached the place agreed upo _ .
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prépaid shipmentsithtil déliﬁefy to.the‘buyer; on]the othérvhand;\.
title to collect shipm#nﬁé passes to the buyer updn'deliv&fy“to‘thé
carrier. Coneequently, the consignor, in d@livoring colluct ship-“‘
ments to the rriwr, acts ‘as the consignpe's agint. In: the o
absence of 2 special “grupmert, npither of thum is Pntithd to
control the t*qnsportmtion of thw fre nt, whwrw‘thw hﬂ; has ;' o
borne the transportgtionvcharge,..‘
Bf fér,‘thc la-gw* share'of the traffic,‘ébfthe.racord; |
shows, moved betwepn consig“ors and consign«ed, néi*ﬁér of waom .
hed ontered,inuo-any transportation _grcbmnnt.‘ Thwﬂ@ shipm@nts,
obv*ou l?, did not fall'within the terms of any such contr ct,
ainco the s¢rvicﬂ was p«rformvd indcpendcntly of any contractuml
arrurgeﬂvnt. The f“ct that such shipmerts were ccepted and
cur*ier without regard to any “grﬂwment, governing th@ vorms under"
which they would b@ trans uorted, indicates a w;l’ingnwss on |

zspondent's part tc serve the public generally.

From the record in this case, we find thﬁt-:espondent,
ih the trans portation of fraight, did not undertake o limit or :
¢elact the shippers whom he gerved; on the coqtrarf, it iu claar
that he has held hima«lf out, within the limitationo of his:
faciliti~sg, to serve any one of’nring h;m fre;yht for tranaporta-.'
tion betwern San :ranciscn, San Jou., and ;ntnrmcdiatﬂ uoints.

- Under the circumstancc, h&s opvrations mast be Vi@WPd as those of

(9) Re Hirons, 32 C.R.C. 48, 52.
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a2 common carrier.

In the order which follows, respondent will be required

to discontinue the operetfions found to be unlawrul._'We are
“est“ained from cancelling his cper&ting pcrmit as a highway ccn—
tract carrier only becauee or the &act that the expan ion cf his

operatione was to a large extent attributablc to war ccnditions.

The adove entitled proceecdings being st lssue, a'public
hearing having beec had, sﬁid‘mattexs having been duly subnitved,

" and the Commission now beling fully‘&dvised,
IT IS O2DERZD as follows:

(1) That defendant and reepcﬁdeht Wayne F. Maloney dof~
ing vusiness as Peninsula Motor Express, or otherwise, be, and he
is heredy reyuired to cease ond desist, and hereafter to-rerrain N
from conducting, directly or 1ndirectlj or By any cubterruge or
device, any operation as a highﬂdy comaon carricr as der;ned by
Seetion 2-3/4, Pudblic Utilitiea Act, over the ,oublic highway’s |
between San Francisco and Sen Jose‘and intexmediate point -includ-
ing South San Wrancioco, San Bruno, Lomita Park, Nillbrac, Broad- |
way-Burlingame Bu*lingame, San Neteo Belmont San Carlo Red-‘
wood, Citj, Menlo Park Palo Alto, Mountain View, Sunnqule-
vetween sald termini end intermediate points erd between °aid
intermed;ate pccnts themseLVes unlecs and unt;l he shall have
.obteined rrom ‘the Commiosion a cert cate ot nublic convenience
.and necessity under the pr rovisions of Section 50-3/4 Public

U%;l;tias Act, aurhor¢zing ¢uch operetion. :

al5-
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(2) Thet tie Sceretary of tho Railroed Comnt 2 ss10n uhai.l |
cause a certiried copy of thiﬂ dec;uion 10 bc ..,crvcd upon rosponden‘c
ad defengant, Wayne F. Le.lone,f, and h il cause certiried cop*og. |
thereof to be malled o the District Attorneys of the City and . ,
County of Sen Fraacisco, and of the Countles or Sax I&m:co and S\anta
Clara, to the Depart.nen'c oi‘_ Mot or T'eh’c:lvas 4nd %0 the Cali.:’o*'nia

Eighway Patrol, et Sscremento.

This ord\érv shall‘b’ecome uuective 20 day., a:‘tcr tho

dato o* service theroof upon roonondcm.

Dated'atgm_ﬁg_m__, Californiz, this ggh"‘
\ : ' ' . o ' R .

- Comzmissiomers-— . -




