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EEFORE TiE RAILROAD COMISSION OF THE STATE oF CALI&'ORM:\

Decisdon lo. 39532 :

Applicatdion of WILLIAK L. CARPENTER,
doing business under the f:x.ct:. ious
names and styles of AZGOMNE VAN LIKES
and ARGCNNE "A..J AND STORAGE COMPANY,
to0 sell, and THE NEAL STORAGE COL PANY,
a comoration, 4o purchase, the high-
way common carrier opemt:uons of the
Sellex.

Application Ne. 2744

IS I L L P L A M e

OPINION AND ORDER DENYING PETITICN FOR VACATION |
T AND SETTING ASIDr.. CF DECISION 39145.

HULS, COMMISSIONER:

By ex partc order in Decision 39145, Wil‘.\.:‘m..m L. Carpentcr, doing
business under the fictitious names and styles of argonne Van Linc... and
Argonne Van and Storage Company, was authorized on or bgfore September 30,
l?hé to sell and transfer to The Neal Stomge -Comoa.ny its common carrier
opcrut:.ng rights, warchouse propez'tic. j, trucking equipment and business of

transperting houschold -goods and related Ltems operated by said %‘Jilliam L.’

Carpenter; by said order alse and in accordance wth the terms of an agrec=

ment between them, The Neal Stcrag«, ComMJ vwas authorized to issuc o
VAlliam L. Carpeater its promissory notes for $25,000 and VSO,OOO and to
execute o deed of trust to sécure the payment of the latter note.

Potitioner ;I:.rke‘:. Street V.in and Storage, Inc. rcqucs’;ed the
vacation and setting aside ¢f the suid decision and & rehearing and recon-
sidcraticn of the application, alleging that on hugust 8, 194, said. WAlliam
L. Carpenter, doing busincsé wder the fictivious name and style ¢f Argonne
Van Lines, by written agrocment purported to lease to petitiéncr its operati:ig

rights covering the transportation of houschold goods oy related items from,

~1-




to and between certein points in Californiaz. Petitdoner further zlleged that

pursuant to the said agreement, Petitioner Maricet Strect Von and Storage Company
purchazed from said William L. Carpenter a plece of property in the City and
Comty of San Francisco for §11,500 and that saild purchase constituted a part
and parecl of the considoration for the cxoeution of tac loasc.

The proceeding wos recpened for hearing for the purpose ol determin-
ing whether said Decision 39LL5 should be revoked, altered or azended in any
particular, upon petitionerts charge that it wes wavare of the negotiations
between 7. L. Carpeater and The Neal Storage Company leading to the £iling of
the application herein and knew nothing of the £filing of the application wntil
several days after tae issuance of said'decision, and upon pe‘:.:i.‘cioncrfs further
churge of bad faith on the part of sald W. L. Carpeater in i‘a.iling to acdvise
whe Commmssion of the facts and circumstances surrownding the lease agmemcnt,‘
of August 8, 1944, petitiomer averring that had he done 3zo- potitioner believed
that the application would have been set for a formal héaring at which poti-
tioner would have appeared and offered evidence in opposition to tho granting
of the application. Petiticnerrs claim to entitlement to a fair hearing before
the Commission upon “he subject of its cloims and equities 4n the operzting
rights in quéstion was allowed and a hearing vas accorded at which petitioner
adduced testiinony, both oral and cdocumontary, in support of its con‘ccnt:’:,on.;.

The August 8, 1944 agreement (Exadbit 1) previded in part as follows:

"l. Carpenter hereby loascs te the Company the operating
rights, and the Company hereby takes from Carpenter said operating
rights, for the term of throc years from and afver the date when
approval of this agreement snall have deen obtained from the
California Radliread Commiszsion ¢ # o

"h. Tt is understood between the partics that the
approval of the Railroad Commission of Califermic must be obtained
belore tids wgrevidar shall tuke ¢ficcv. For tho uriose of socur-
ing such approval, the partics agrec that as soon as practicoble
after tho execution of this agrecment they will Join in and £ile
with said Railroad Commission an application requesting approval of

this agreement and the Leasing of soid operating rights in accord-
ance with the terms noscod o # % .0 '
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3y o separate agreement on the same cate (Exhibit 7) petitioner
agreed to purchasc and Carpenter agreed te scll the real estate in the City
and County of San Franmcisco for $11,500. On August 9, 194k, cscrow No.
321-1133 in the 3ank of Awerica, Verxmont and Forty;cig.‘:th Branch, Loz Angeles,
California, vas entered into by petitioner and Carpenter wherein $11,500 vas
depositad as evidenced by saild cscrow sgreecment (Bxaibit 2)' as "eonsideration
for the recal estate ir.ﬁolvcd and 5600 being the first six months! rental of
operating rights." The escrow ir;structions further state "hisz cscroﬁr-iz
contingent wpon ‘c.hc'ap‘proval‘ of agmeement TAY by tawe Railroad Cormnission; "

The instructions further contain this zdditienal Janguages "This escrow is to
be a ninety-day escrow; time oeiny the essence and parties are placed'in status
quo. - Tae deed iz to be returned to Jessic Carpenter and all monies returned
te purchasers, less costs, and, in the event the Railroad Commission falls or
refuscs 1o act or grant tne appﬁ.ication,' there iz no obligation between the
parties hereto of any kind or naturc. Tads escrow shall closed upon receipt
ol copy of order of Railroad Commission granting application, and monies to de
paid to W. L. Carpenter and deed to be recorded.”

By subscquent vTitten agreement (Exhibit 3) petitioner and Carpente
on Sgp‘bcmbcr 1, 1944, reforring to sald agrecment, dated August 8, 1l94L, for |
the purchase and sale of the reel preperty in Sun Francisco (Er.hibit 7), and
referring also to the abovo-mcn‘cioncd 6SCrowW w;."chdrcv.f ané fcm‘i.mtcd the
condition of the escrow to the effect that petitioner's obligation 10 purchase
the real eztate should be contingent upon approvel of the Railroad Commi#sion
of the agrecimnt %0 loasc the operating rights. Said instrumont reads in pert:
"It L5 further agreed that tho agreement te purchase rcal.property.shall forth-
with procced to consummation of sald agrocment regardless of said agreement t;»
lease operating rights or the approval thereof b}/ said Railroad Cémmission.'?

It vas further agreed that the $11,500 held in oscrow be paid to Carpenter
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upon delivery of the deed granting said real property to petitioner. it was
stipulated (Tr.p.27) that the said real property was tronsferred and a conzide
eration paid and the representative of the escrow department testified that it
sti1l held $600.

| Tne questionnaire containing information respecting transferor,
v1ldam L. Carpenter, similar in form to that required for use in proccediﬁgs
involving transfers of operative rignhtc as highwiy common carriers, togother

dith a lctter filed by W. L. Carpenter August 29, 1944 to his a'ctorncy,‘
Philip Seldg, Jr., "for filing" was introduced in evidence as Exhibit 5.
Various commniﬁ:ations and telegrums passing bewween W. L. Ca.rp;nﬁer and his
attorey (Exhibit 4) necd not be coasidered by the Commission other than that
they indicate tha.’c. nesot..amon., were going on for a considerable time. Testi~ |
mony by a witness fer pot:.t:.oner incicated that outlt:,o'zcr diligently
continued its efforts to consummte the agrecment originally made and that .
negotiations to that end were continued on inte 1945 but that Mr. Co.rpen‘ocr
ndid not live up to tnc ong:.*m.l agresxent w::.th us about certain thing
(*--vp-zz and 33) |
The or:'z.gn...a... application herein was filed by W. L. Carpeater April

19, 1946,

| Potitioner introduced in evidence o copy of the summons and complaint
in an action brought in the Superior Couxrt on August 15, 1946, oy petitioner
against said Will."x.ami Carpenter, said complaint being cntitled, "‘Compla:mt-
for Specific Performance of Cortract e Execute Leased' (Exhibit 6) ‘In', drgu- :
ment petitioner claimed bad faith en the .ert of C".arpc;ntcr in the filing of
the application herein in that he did not inform tho Commission of‘- the pei;déncy
of the negotiations cvidenced by the escrow and agreements. Pe’gitioner;‘s'
attorney steted, however, thaf. Tae Neald Storage Company,, n'-co—applicam herein.,
was "an innocent transfercc, a third party! (Ir.p.u46) and furthor, "is an

innocent purchaser In this procecddng" and that The Neal Stomgc Compeny had
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no knowledge of thcse transactions or Uperhaps was not o.dvu.sed of ‘chc..c dea.lings"

(Tr.p. 67) Counsel, ncverthelcs.;, stated tha" "tncy stand in cqual
guilt with Mr. Carpenter in failing to advise the Commission c;i‘ the pending
escrow transaction, and that nis "Jjudgment wéulcl be that they ;vere ot 30

adv:_i.sed. n (Tr.p.68)

The situation prescated here is that of 2 propescd transfer of oper-

ating rights instituted in Avgust, 194L, dut Ist:i.ll incomplete ‘é.nd exceutory
at the time of the £iling of the application in April, 1946, and at the time
of the hearing on Auguaf 16,. 19L6. Ne filing for the proposed transier has
been made with the Commission by Carpenter or Market Street Van and $torage,
Inc. nor has the transferor's questionnaire (Bxhivit 5) ever been fi;ed'with
the Commission. The a’gfeement for transfer of the operating A:ights h.';s naver.
been consummated a,ncl'. at no“cimc has there becn;, or at ‘preséﬁt iz there, a.ny
presentation upon which the Cemmission could pred:uca.te an order a,utho*ﬁ.zing the
transfer of said operating rights from Corpenter to Markct Streev Van and
Storage, Inc.

The record discloscs no evidence of bad faith on the part of The Neal
Storage Company, the transferoe under Decision 39145. With potitioncr!s con~
tention of bad faith en the part of W. L. Carp’enﬁcr, vhe Commission 45 not
concerncd. By petitloner's own teostimony its agrecmont with Ca.r?entcr nad never
arrived at fruition. Potitioner's clains and equities, if any, against
Carpenter are now ocfore the Superior Court in the action: brought by petitioner.

Wwith the rights of an intending purchaser the Commission has nothing
o do. Nor has it power to determine whether a valid contract of sale exists
or whether cither party has o legal clodm against the otner undc;r such 2 coutmc’c.
These are quest.z.ons for the courts and not for the Railroad Comm...s:.on, v.hich is
merely authorized to prevent an owmer of & public utility from d:..,posinz of ::.t

‘where such disposi‘cion would not safeguard tho interests ¢f the pudblic. I the
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owner does not desire to sell, the Commissien cannot compel him to do so. '
If, having comtracted 1 scll, he refuses to comply with the contract, the
Commi.ssion is not empowered to determine that he showld carry out his bargain.

Tae provision of the Public Utilitics Act that an ovmer may not scll without

the consent of the Comﬁssi'on' impidies thot there must be an ovmer ready to sell

and seeking authority so to do before tne Commission s called upon to act.

(Fanlon v.-Eshleman (1915) 169 Cal.200, 202-3)

Potitioner urges thot the ceso of Ssle v, Hallroad Commission, {1940)

15 ¢ (2d) 612, enlarges the deeision in Hanlon v. Eshlcmgr_x_,‘ supra, to the end

that 1% might take cosnizance of facts such 4o potiticaer has brought to the

Commission's attention hewe. In the Sele case the fact that the transfoeror's

corporate powers had been suspended by the State was presented at the hearing

but the Commission concludcd nc:v'erthcle's, that puhl:.c convenience and neces-
sity would not be served by n“evcn..ing tho transferec from oocmting over ‘chc

routes in question. Accordingly, it rcnderod a declsion mfus::.ng to rescind |
the order autho*i..:.ng the truna*"cr.

In thc Sale casc the Supreme Cowrt upheld the principles c...tabl.’z.shcd

in Hanlon v. Zshlemen, Supra, but conceded that the prineiples expressed in the
Hanlon case do nov n*ov:z.de a undversal test Jor determining the Comnis..ion'*
authority to pass upon questions of low. The Court said at pagcs 620-1,
"beeause the Commission camnoet declce guestions concerning the Logal rights and
dutics of private partics inter sc doc:s not moan that it iz powc'rless to docide
all legel questions o t"za.. it may,in L% own diseretion, disregard esta bli..hcd ‘
rulos of law + #. Thus 4L & proposed transferec lackod the legal capacity te

do busincss, suc‘x fact would directly affcet its nbil:.ty‘ te fummish the scrvice
which it proposed to assume." At page 821 the Sourt rcsta.ted the Comm:..,sionf*
constitutional and log:.slatwo duty "o safcguard the J.nt\.rCS'ﬁS of tho publie
with respect to the nced for adeguate transpertation facil: ities." This<is still

the Commizsicats duty. The transferce horedn, The Neal Storage Company, is

4
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ready and willing te proceed 1o scrve the public adequately under the operating
rights it has roceived from Carpenter.  The Commission is not disposed to
determine petiticner’s equitics ageinst Carpenter. Such equities will undoubte
¢dly be determined by the Superdor Court. The Commission is dispesed to sc¢
+hat the transforec herein, The Neal Storage Company, proceed;: te operate wnder
the transfer from Carpenter to it to the énd that the public may be served
expeditiously by an operator amxious te serve it.

The pc’titior} for :.:.n orcer reifold.hg, vaca.iing and setting aéidc the
previous order of this Commission issued June 25, 1946, iz hereby denied.'

The foregoing Opindon and Qreer are hercby approved and ciwdqrcd filed
as the Opinion and Order of the Railrosd Commission of the State of California.:

Dated at San Francisee, Ca.lifomi.a, this é( f: day of

QJ& ., 196

7 Commdssdopers, °. e




