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Decision· i~o. _..J,.3 ..... 9;.r..,5~3'*7+--· 

) 
:"ppliC.ltion or ·d!!.J..IA:.~ L. C~ENTER" ) 
coing bus~~ezs ~~dor the fietitiou~ ) 
:".a!l".eS and styles of .;:~.cOC:NE VJ-.N LIl& ) 
and ;....~~'NE 'l1J.J Ao.'tD STOMGi!: COMP 1J~, ) 
to se;J." 3.."ld Tffi:: NEAt S'l'ORh.GE COl::?.A..'r.C., ) 
a eO~1fOration" '~o pu.~hase" t~c high- ) 
'h'ay c:ocnon c~rrier operations of the ) 
Seller. ) 

------------------------) 

Application No. 27444 

OPINION ~ND O?~ER DEi~~G PZTITICN FOP. V~C~T!O~ 
AND SETTING ASIDE OF DECISrm: 3914,2.-

HULS, CO~SSIONER: 

By f'lX p.'l.rt.e orC.cr ir. Decision :39145" Williar.l L. Carpenter, doi.."lg 

bu:::inoss' \l."ldcX" the fictitious n3..'U0S :J.:'l.c' stylo:: of dgOXl."lO V:.n Li."lOS tUld 

Argonne Van ~"ld Storage Company,. vro.~ ~'i.uthorizecl. on or before Soj1tcmber ,30" 

1946 to sell and trar.:;f'cr to The N'cal Sto~gc Company its common colrno; 
/ .)' 

operating riSh,ts,. v .. ~:t"¢hcuse propertitm, tracld,r..z cc;,.uipc.cnt and busi.."lG$S or . 

tra."lSporting housohold goods .:lond :-eJ..'l.tcd items opcntee.. by $.'3.id. William I.. '1 

Carpenter; by solid order also o.nd in o.cco!"Ci:lnee \dth. the term:;. of ~agree

mcnt between them" The Nc~ Stc-X".:logc Com:xmy .... :a.:; ~uthorizod. to issue to 

V;i~ L. Carp<;:ltcr it.s promiz:;ol1' note:: tor "2$,000 .'l.."ld $80,,000 and to 

execute .::. deed. ot tru:5t to secure the: pc.~nt cf th~ htter note. 

Potitioner ¥.c.rket Street V.ln .'l.."ld Storogo" Inc. requested tho 

vact'.tion o.."ld :ll:l'tting .:loside o! the said decision Ilnd .::. ror.c.:::.ri.."lg o.nd. rocon-

L. ~rpcnter" dc-ing businc::;: u."ldcr the .fictitious name ~d. style cf ArgOMe 

Vc.n Linez, by written ~grcemcnt pUr:?ort~d to lc.ls(: to potitioner its c-pera.tiX'lg 

rights covering the t~nzport.:lotion or housenold goods o~ re~tod items t~; 

-1-



A 274.44 ElL 

to .:)..."'ld between certain pOi."lts in Clli!orn.ic.. Petitioner turthcr .::.llcgod that 

purS'\l.a.."l.t to the said <l.Breement ~ Petitioner M:l.rl(ct Street Vc.."l and storage Comp,lnY 

purcMz¢d trO::l SAid WiJ.J.io.m. L. C:lrpcntor a picco of property in the City and 

Cot:nty o! $.l.n F'l·o.ncisco !or $1l,500 ~d. tMt ~t:.icl purchaso cor..ztitutcd. D. pe.rt 

~~d ~rc~l ~f th~ conzido~ticn tor tho exocution eftho lease. 

The proceeding wcs ~~cpened tor hearing for the purpose ot determin-

i."'lg whether said Decision 39145 shoc.ld be revokod, .::.ltcred or .:.:nendod in a:n:y 

between VJ. L. Co..rpentcr D.."'lc. Thc:Je.ll Storage ComJ?~:i· le.::.cine to tho filing of 

the applic.:l.tion herein nr.d knew noth1r.,s ot, the filir-s 0: th~ .:lPi~licati.on until 

several days ~tcr tee iss~"l.ce .ot s~d c~cision, unci upon ~ctitioncrto !u.-ther 

eb.:i.rge o! bad tnth on the part 0: c.:l.id VI'. L. Carpenter i:l i"a.iling t.o advise 

of A~t e, 1944, petitioner ~verring t~t h.:l.d he done ~o petitioner'believed. 

tha.t the application 'l.'oulc!. ~ve been sot for .:I. !or:n:l.l hoO-nne .:l.t which pcti-

tioner .... ,ould ~ve appeared and o1'!'ered ~:vidcncc in oppo:ition to tho gra."'lting 

of the a.pplication.. ?etitioner f ~ elnm to entitlement to :l !".lir he:.ri."l.S 'oe!orc 

the Co!l'lmi.:;:;ion u?O:'l the S'oloject of itz c~ anc. equitiosi."'l the o~r~ti.."lS 

rig....,.ts in question 'W3.3 allowed a:.ci. a. hcar-'J.%lS VIUS a':.:co::decl at which petitionor 

adduced testir:lony, both 0%'3.1 and cioc"J.'llO!'lt.J.l""J, in su:~port of its contontio~ 

The August 8 .. 19LJ... agreement (Ex.1ibit 1) ,provideci in :=art 'as 1'ollovl:5:: 

tTl,* C:l:rponte:r hereby lo.;:.:.oo:; to the Compll,l'lY the operatins 
risht.5'~ and the Company hereby tolk'3 froc. Carpo:'ltor :::~id opcr:lting 
rights, tor the term. 0: th:oc yefJ,r~ !roma.."'ld a.ttcr the ciat-o when 
approval o! this .:l.grecmcnt shall~lve o~on ob~~ee from the 
Gali.!'ornia ?.lilro.:.d Co.t:Jmission -1',. * .::. ~I-... 

114,.. It is und.c~tood ~t\'.·ce::. the ,partio~ that the 
~pproval o! the Railroad Co~~sion ot Cali!o~ ~t· be o~tained 
bdtorlOl ttois ""($%'0\,0::..,).0::. ~h'),' .... t.; .... h:c: c;~;'~ct.. 'Fo:: tho .)ur~;¢se of cocur-
ing such ap,rovd.l, the parties agr<Jc that as :loon as ?ract1c.::.ble 
3.1'tor tho '~xecution ("0£ this ~~ooont they will ~oi.."l. in tlnd 1'ilo 
with ~d ~ilro:J,d C~~ssion an application ~qucsting app~~ of 
this agrccmcnt a.."'ld the lca::lin,.; of $C.id operating ri;;..~ts in accord-
.lJlce with the terms L~.r:oO£ -rt .,10 .. ,:. '::." 
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3y a. :cparate agrec~nt on the same date (~bit 7) petitioner 

agreed. to p\:.l"CMSe a.nd. Carpenter .:I.greee!. to sell the real eotate in the ~ty 

;:l.."ld CO'Unty of San Francizco for. Zll,$OO. On August 9" 1941." escrow No. 

321-1133 1."1 the ~~~ o! A::lerica,. V'er=ont Q.."ld. Forty-ci.g."lth Br.:lnch, I.o~ AnZe1cz, 

~1'ornia, was enteree:. into 'oj pet!.tior~er and Calji)Onter wherein :~1l,,500 vms 

deposit'::ci ,,"s I;videnccc. by said escrov: :;;.e:,~cm::nt (Ex.1i'oit 2) clS "consideration 

for the rc~ estate ir.volvc6 ~nd. U600 'coins ~ho !irzt ~~ months~ rental of 

oper.3.ti ns rishts. IT The e::;C:"o~': i;;".LSt~"Uctio~'ls !Ur..he:" ::;tato IIthiz c::crov/i.z 

cont~cnt upon the' ap?roval o! o.g::,¢c::.:cnt T A" by tt.CI :a;:ilroad Commis3ion. It 

The ir.3t:-uctionz i'urthe:- cC'nt3.in this ~d.dit.iel"'..al JAngw...e~: "Tbis ~sc:'Owi~ to 

be a. r.i.."lety-C.a.Y' escrow, time 'oei~e the essence ~nc l~\l.:ti~s ",re placed in status 

quo •. T~~e deed i3 to be ret.'I.l.rtlod to Jessie Carpenter a.nd o.ll moniC., roturned 

to purchaserz, less costs" and, in the ~vent the Railroad Commission tailz or 

refuses ~o act or gra.."lt the application, there is no obligation between the 

partiec heroto o~ o...-..y kind. or ruturc. T~:: C~CrO'l1 shall ;"0: clo!:od upon roce~t 

0:: copy 01' ordo::- 01' Ra.ilro~c. Cornmiscion gra..."lti:lC a~plic.:ltion" <l.!1ci conics to be 

-paid to Vi. t. Co.rpcnter a..~d dcad to be recordod. tt 

E"'.r ~'I.l.bsequcnt. \':ritter. agree::lCnt (Exhibit .3) petitioner .::md CarpcntCl." 

on Sopte=or 1" 1944, ro£orring to !:.licl. at:recmcnt, da'vcd Augus'" S., 1944., tor 

the purcrASc and sale of the rc~l pr~?crty i.~ ~n F~a~ci~co (EY.iibit 7),.~' 

rel'crril"'.g also to the abovo-mentioned occrow wit.hd.rcw an': tcr:c:i.mtcd tho 

condition ot tho escrow to tho (:Iffect -:.hat petitioner t S oblielltion to purchaso 

the ~al e~atf;) should be conti~'lJZ:cn~ :.11;;On c.pprovlll of the R.nlro<J.d. Col:llllission 

of the ag::'eOl:lCnt to loasc the opcratinc; rights. SUe!. i.."'lstrumont reads in pe.rt: 

"It is ::urthcr ag:::occ. that tho agrc~.:ucnt to purchaze real property sOOl1 forth-

vd~h proceed to eonz~tion of sa~d agrooco~t rcgardl~3s of s.3.id agreement to 

lease o:PO~tins rights or the approval thor-~of by said &nlrolld Commission." 

It wa:; further .:l.groed. th3.t the $ll,$OO hold. in o~croV{ .b¢ paid to Carpenter 
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upon delive:::",/, o! the deed gr.:'l.."l.ting said real property to potitioner,. !t was 

stipt.:.lated (Tr.p.27) that the said real propel"ty ."ro.:5 tr~:lS£crre~ I;.nd a. cOMid-

oration r..a.ici. and the representative of the e:scrow dc;pa.rt:ncnt tez't.i1'ied :toot it 

still held $600. 

Tbe c;,uest·ior.r..ure cont3ining irl!ormation rospecti.."'l.g trc.."W!c1'Or, 

i'tiJ.J..:i.a: L. Ca.~nter:, si!:lilar in ~Or.:l. to that rcquirec. fe-r use in proceediDgs 

involving trans!ers co! opcr:ltive :iSht::: as high'''l~j'' cor:unon carriers, together 

.... :ith a. letter filed byW. 1.. CaI?entcr August 29,1944 to 1".1$ o.ttorncy, 

Vari(>uz communications .:l:'ld tel~srt;"'ll.s :P3.!:sir.l.g bet.weC11 OJ;. L. C3.rpcntcr 3..."l.d. his 

atte-rney (Exhibit '4) need not be cO::l!iidered by the Co::cission other th.ln tlnt 

they i."l.dic.'),te that nesoti3.tio~ VIer\;! going on tor a considerable time.. Tc$ti-

m007bya witno3S t~r petitioner incii~ted that'petitioner diligently 

continued its c.f'!orts to- cons1.l.'lll'llate the D.grcccent origin.:J.lly Ul:ldc' :::.no. that . 

negotiations to that end "''''ere continued on into 1946 but that Mr. Ca.rpcntcr 

"did not livo up to the original .:lgre0::cnt with 'U5 about certain thing$~n 

(Tr.pp~32 3nd 33) 
\ 

The C'rigi..--:.n.l application herein was filec. by ·/J. L. Carpc:lter April 

19, ~94h.. 
.Petitioner introduced in cV".i.cicneo ~ eopy of the SUl::lmOns and. eo:rpl.1int 

in an action brought in the Superior Court on August 15, 1946? by pot1tio!'l<i:r 
•• ', /10, 

agolinst solid. WiJ.l.iam "L. Car:.:>enter, sa.id complaint boing entitled, "Ccmplai.."l.t 

for Sped.fic Per:£'oruancc of Cor.tr~ct tc Execute !..ease..!' (l>J'libit 6) In. ::.rgu-

:cent petitioner cl..'d:ned. b~d. ·i'.nthe-n the ... ::.rt 0'£ Carpenter in the 1'iling of: 

the application herein in t~t he did not ~~or.m tho Commizzion of-the pendency 

of the negot1at:l.:on::: evidenced by the escro"lf and ~ereeJ:lcnt.s.. Pctitionl!!r"~ 

3.ttorney :tc.ted., however, th.lt. The No<.J.l Stora.ge Comp.l.."l.Y,,·,:\, ,co-~l'pli~t herein:,!' 

~:. liar. innocent trn.r.sfercc, a third p.a.rt~' (Tr.l' • .46) ~d !'urthor" "is a.."l. 

in."l.ocent purebD.::er i:l this procc~c.ingll a.."l.d. th.:l.t The l~eal Stor:l.go Company Me:. 
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no knowledge of these tr3nsolctiC'ns or "permps wa.s not .ldvised of these dealing:s11 

-r~ ':l- ~,:. .:-<". (Tr.p.67) COUMel, nevertheless, stated that "they stand in equal 

guilt with Mr. Carpenter" :in 1'~J.ing to a.dvise the CC':nm1ssion of the pend.irJg 

escrow tr~"lS.lction? a.nd that his IIjudgment would oe that they were :'lot 30 

.ldvi:sed." (Tr.~.6S) 

The situation presented here ie that of a propC'sed trans!er 0:1: oper-

a.ti.."'lg rights :Ln::;tituted in A\lgust, 1944, out still incomplete 3.."ld executory 

.It the t~~e of the 1'i~~ of the a~plication in April, 1946" and at the time 

ot the he.lring on August 16" 1946. No filing tor the proposed tranz!er has 

oeen ll".'l.d.e with the Commission by C:1.rponter or Y..:lrket Street Vo.n and $torD.Sc, 

Inc. nor ha.z the trans!erorTs qucstior~~rc (Exhioit 5) ever oeon !ilodwith 

the Comission. Tho agreement tor tr3.."'ls!er 0:1: tho operating rights has never 

been eo~umrnated and at no time has there been? or a.t prczont is there? ~' 

presenta.tion u~n which the C<'mmission could. predicate ~ order authorizing the 

tronsfcr of scid operatins rights !rom. Clrpcntcr to WJ:l.rkct Street Vo.n and 

Storago? Inc. 

The record Ci:selose:; no ~vidcnce of bad faith on the part of The Neal 

Stor3.ge Cor:.~"'..Y, the trolns!eroc under Dcci~ion 39145. With potitionerts con-

tention 01' bae. faith <'n the po.rt ot' 'I;. L. ~rpentcr, the Cot'l.mission is not 

concerned.. By petit.ioner t s O',ar.'l tc~timony its ~grveI:lOnt 'Nith Carpenter had never 

arrived ~t £~tion. Potitioner's c~ ~d ~quities~ it any, againzt 

Carpenter are now be1'orc the Superior Court in tho ~etion:~ 'brought by petitioner. 

i'iith the right~ 01' on i."'ltonding pureMs~r the Co:mJi3sion hAs nothi.."'lg 

to do. ~or has it power to determine whether <l. v.:~d cont::o.ct ot OOole exi~3 

or ",nether cit.her ~rty ha,., .l legal claim .a.Z:.:i..n:::t the other unc.or ~ueh. a contract. 

These ~ro ~uestions for tho co~s and not for the R~lro3.d Co~ssion, whieh.is 

merely <l.uthorizcd to prcwnt an. owner o! =. public utility from disposinz :0£ it 

where such dispO::ition ..... ould not safezuo,rd the interosts of the ~lic.. If' th~ 
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owner doez not desire to sell; the Comission c o.nn ot eO!:lpel hi."!l to eo ~O_ 

It, hAving CO:ltr:lcte<i ~ sell." he refuses to CO:n91y with tho contr.:l.ct, the 

Com:ni:S.5ion is not empowered. to determino th,~t ho should. ~rry 01J.t his bargllin. 

The provision ot the P\!.blic Utilities. Act that an OW:lor m."\y not oell vr.!.thout 

the consent or the ColllIll!ss1on. im,lio3 'tru:.t thor~ mu::t b~ a.r. oVlner re-=:.dy to sell 

'::""'l.d seeki."'lS 3.uthority SO to' do 'oo1'oro tho Com::-.:L:ssio:l i$ cOolled upon to .let .. 

(F.tJ.nlon v .. ··Eshlol't13:n (1915) 169 ,Ccl .. 200, 202-,) 

retitioner ursos t~t the c~so of ~lc v. ~ilro~a Commis3ion, (1940) 

15 C (2d) 612, enl3.X'gc:s the deeision in r-r.-mlon v .. E~hlcmen, :::uP!'·'l, 'to the end 

t~t it might t.:l.ko cosni~~cc oi' ~.:I.cts such ~o potitic~Qr has brought to the 

Con-~,s3icnto ~ttention hc!'c. !n the ~ 'ease the tact tlvlt. tho tr~£orort~ 

corpor~te powers hlct been .suspended by the Stllte ~s presentea:lt the hearL~ 

but the Conlmisoion coneluded, ncverthel~~5, th.:l.t public convenience and. nacos-

zity would not t)C sel"Vcd by preventing t.bo tra.Il3l'croe tro::. opcmtinz ovor the 

routes i."l question. :"ccordingly, it rcnc!~red :l deeision rci'using to rescind. 

the order authorizing t~e tr~~or. 

!n tho ~ c.o.sc tho Supreme Cou.."'t uph~ld tho 1:>rincip1e~ CZUl.blishod 

in ~n1on v. ~rJ.emcn~ suprD., but conceded th.:'\t the principle:: expressed in the 

Hanlon CD.se do not provide ~ u.~vors~l ~st ~or dcte~~"'l.Z the Co~s~ion's 

;;.uthority to pt\ss upon questions ~t lc.VI. The Court ~ici. at P'lgcs 620-1", 

tI'oeeausc the Com::ni::>sion C.:l.."l,."lot decide: Cj,ucstions concernir.e; the log..'\l right!') and. 

d.utic.:l ot priv.:::.te p:lrties into!' ~ doc:!: not moan that it is powerless to decide 

QJJ.leg31 questions 0:- that it may', i.."l its C":\'Il discretion,. ciisreg~cst.?bl.i::hcd. 

rules of ~w * *. Th~ if a proposo~ tr~fereo ~~ckod the legal ~pacity t~ 

do 'ou.si."lCSS, :such fact would cU.rcctly Q,i"!oet its ability to i'urnish tho servico 

which it proposed to ~ssumo-" At page 621 the Court rc:st.:J.ted the CommissionTz 

con::titutiona1 :md 1cgisl::s.tive duty lito sai"ezua,re. the interests o!tho ~lic 

vd.th respect to tho need :for ade<1w,tc transpertation !.::l.cilitico." 'l'hiz"i: still 

the Co::misoio!'l f::: d\:.ty.. The tra.nsteroo heroin, The Neill Sto~gc CO::lPany." is . 
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ready o.nd will:L."'lS to prOceed. to =c:rvcthe p'J.blic ",deq,uatcly 'Under tho operating 

right::: it has roceived {rom ~rpenter.· Tha Commi~:iion is not' dispos~d to 

determine petitioner':S equities o.gt'.i.."lSt Carpenter. Such equitie:; .. vill undoubt~ 

cd1y be determined cy the SUperior Court. The Cocois:sion i:s di:::pcoed to zoo 

tb.:l.t the tr~!crcc horein~ Tho Noo.1 Storogo ColllP'lIly, proceeds te c-pemte u.,,,,der 

the tra.ns!'cr !'rom. carpenter to it to the end that the public may be served. 

cxpcdi:t,iC'us1j by ::I.n oper.::.tor .n.t'lXious tc :::crvo it. 

The petition for ~'"l order revoking, va.eatine and setting a. oid.o the 

previOUs orc.cr 01' t'his Cc·mmissic-n issuoci JUne 25, 1946, is hereby denied .. ' 

The !oregoing Opinion and OrCer ar~ hereby o.pprovcd ~d ordered tiled 

as the Opinion a..",d Order of the RAi1ro::.d Commission ot tht.l State o! Co.li!or%li.l.' 

!).:I.ted o.t S<m Frtlnciscc-, Ca.lii'c-mis, this ./....r:-. d:J.y of 

!(jJ~ ... , 1946·. 
v 

I&u . . 

.. ~ .... 

, .... Comm:i.s.s1oners. 


