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Decision No'. 39570, 
~~~~~---------

BEFO?3 Tr:E AAILROAD cO!.~\aSSION OF 'l'HE STATE OF CALIFORNIA 

In the Mattp.l' of the Applica.tion of ) 
EDV:ARD J. FOURNIER fo'!' c ~rtifica t,e ) 
of public convenience and, np.cessity ) 

(fiJ ~O @/h/ 11unDn A! ... ~ (J£j U u1./ i':':: UV:j 

'to operate property ~rar.s,ortatio~ ) 
service between Sacr~~~nto and ' ) 
Indian Flat and between Indiar. Flat ) 
and Lox~lton and inte:-IDediate points.) 

In the Matter of the Application of ) 

A,plication No~ 26946 

V,'. H. BAXTER for certificate of ) 
public convenience,and necessity ) Application No~ 27200 
to operate as a common ca:-l'ier ) 

, between Sac,ramento, California, ) 
and Sie'!'ra City; Cali!'ornia.', ) 

A. J. JUST, tor: applicant Fournier in Ay~lic:ltion No. 
2~946. , ' . 

ALFRED Ro: LOV.'EY, for applicant Baxter in App11ca t10n 
No. 27200~' 

JOHN E. EE:r-.TN.BSSJ: a,nd JO:rn !"., lJ.:OS, JR., f'or\~estern 
Pacific Railroad Conpany,. p'!'otestant in, ' 
Applicat!or. No; 269~c and, int<'!rest+}d pa'!'ty 
in Application rio .. 27200. 

WILLIAM ~I1'1lOtD; for South8rn Pacific Company. and 
Paci!~ic ~;Iotor !z;ucking Cocpany, protestants 

. in both o."p11cations. 
?IC. P. FISC}-3."q, for·1r., p.: ,F'i~c1:l,e'!', do!.ng busin~ss as 

Do":ni,~ville Sta.ge Co., p'!'ot~stant in both 
applica t'ions.: ,.,' '. . : . 

ROYAL A. S'l'Z','''it.RT, for ,1~rt1n)::,,' a::.d Elsi~ ;:ribarr(~n, 
doing busines:; as Reno-to~~al~on-Calpine ' 
Stages,. prot~stant in both applications., 

CPJ·.m::zR, Cot:rmissioner" 

o P ! ~; ION ..... - - ...... - ~.-

. . 
'!'equ"'sts a c\~:-tificat~) of public conv(~ni~nce and ne~essi ty author1z~ 

'. 
the transportation of prop(!>rtyar.d po.s~engp.rs b~tv:een Sacramento 

and Indian Flat and betvlt-en Indian Flat and Loyal ton and 1nter-

mediatp. points. 

In Application No. 27200,. w. H.·Baxt~r r~~uests acert1-
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ficate authorizing th~ transp'ortation of pr'op(~rty 'b~tVl~p.n S'acramento 

and Sierra CIty.. No t~stit'lony w~s intt'oducp.d 1n'supp'ortof this 

a.pplication and for that r~a.son :1:t will bA dismi·ss'8d. 

P.ub:Lic h'~arings w~r(! held at Down::rev:1:11H on '&y 23 and 

June 20" 1946, and th(" tlatt~rs were th'~n subti1tted on a' consol:1do:eed 

record •. 

Applicant': FO'lrrli~r holds ro.di'al and contro.ct pp.r'mi ts' 

under which hi=! opcra~ez oVP-:: the rout'e he propos~s to s~rve as a 

common carri(,:ir'.. HiS': contra.ct's numbGr c.;pp'rox1ma t'p,ly tV/ent'y',: zerving' 

shippers and consign~~s bewr.!"!!n Loy.al t'on and Sc.n Juo.n. ilis tra.ffic: 

hOos incr,<->.c.;sP..d" to such Con pxtent·, acco:,ding to, his t"~stitlony', that 

he feels it can b@."b:,:.tter ho.ndll~d'as a,cp.rtlf'ict.l.tp,d service.' He 

accepts all shipm~nts off~r~dto hi%t,·and to that' ~xt(?nt' is 

adm1:ttp.dly, pp.rforming, Co 'cor:lrlon',carri~r,' sArvic~.· H~ m'aintains' $. 

t~rminal' station at',SacraI::pnto;and"when' consignmroJnts arriv~ th~r'e 

he, is notified. h.bout' one-t~nth':'.or:'hi:::·:bi.lsin~ss 'originat~s' o.t ' 

Nevada City and Crass Vo.l:l~y, ,th~ ereat~r"p¢rtion' of' thp. "calance' 

originating a.t Sacra::l~nto .. ', F'o'ri'our: or "~1·v.::.i' y~~rs last 'past he 

h~s been serving thfo! terri,tory t\Vic~ a we~k~~. 

SOI!letl3,n . witnl:'sscs·:-t"st:t.i'ied; , :on'!behal! fof.:',;),pplico:nt •. 

Their, testlreony ','I'a.sg·;:n(,~rally ,to th~~r{ect' 'that tli:~y' had Usi!!d 

the s~rvicl"! or <?'ournier, .tr..r..:.t it :V10;S satis'f'b.ctory, 'but~'tha.t1s wa:: 

susceptible of :tI:lprov~m~nt.' . 

Pa.cific Uotor· ~Trucking ,Company',. prottist~nt b~rein, is 

auth¢riz~d to engc.gf! in thp. ,transporto.t1on, of. 'propfirtY::as 0. highway 

CO:J:Ilon carri·(.l!r oAtvfecn Sacraml'lnto nnd Gra'ss Vslfey and : Npvo.da City 

and intermediate points.:. Two' daily' sch'ed1lle'$ are' x:ainta1ned, one 

l~o.ving Sacramento' nt :3 3..1:1. ',. arriving at Cra.ss VallAy".:lot 5:.30 a.m •. 
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~nd th~ oth~r l,t?avir.g Sacramento' at 6:30 p.m.,. arriVing at Gr:::.ss 

V:llley at' 9 p.,t:l.' Traf1"ic de'stin~d' to N~vada City is' ho.ndl,:lod in a 

separat~ truck b~tvlMen Grass V6.11~yl arid: !~eV'ada City.' Shipments 

dest,ined beyond N~v~da City arF' t!":lrispo'rt~ed by Downieville Stage 

Company, o\'mt!d and op~rat'~d: by' M. P.' Fi~c'h~r.. Th~ g<?ner~l practice 

has o~~n for' Pacific !!ot'or: Truckir.Lg' Compa.ny, to riot'ify co'nsignr~~s' 

by, postal cc.rd·ot th~ .?rriv~l of shiptl~nts at th;. Grass Vo.ll~Y' 

t,:lormir .. 'll.. Tb:Vlrp. was Sor.l(~ cOJ:lpla.int' from Fourr..1cr~·v"'itnessps'· that 

shipments from Sacra:l.,nto c.r Pacific Motor" Trucking' Comp'any and 

those' by Fischer w~r'p' delnY(.ld' in trans·i t',' R's,:~cial1Y:' wh~n :::uch 

shiptlPnts inc'lud~d p'p.risho:bl~ com.¥flodi ti~'s:~' 

"';~stern:'·?acii'ic· Ro.11ro,'ld Com:c,~'''nY';· 'Prot~stin'g th~' app1i~­
C.:l tion, op~ro.t~s.' b'~t"i':~'~r.: Sacro.~"."'nto and LOY:l1'ton,' and l'llo.'inta1n's: a 

.J • ' 
• ., •• ,. ,' •• , I ~, ,\ ". " • I. I 

tri-w~~klY:, s"!rvic~ Ot"tWt:!toltJ, thos"~ 3'oints'~' It, o:-1'p.r~d · t~st1mony 

purporting.' to:. ShO~'1 that sh'!pm~~nts in' its:' custody from Sacram~nt6';· 
d~stint:!d for Loyalton',·\vould arriv(~'at th~ir.'d~stinat,ion· ~ariier' 

than' if handl,;oe, by Fournier:.' . H6w:~v~r.';: th1s: 'contention does not' 

take'into account that' sn1p::l'p..nts loci:o.~d:on-Fourni~r' trucks on the' 

dc.y b~fore departure from'Sacro.m:ento vlouldar1"1ve at 6 p~'m~',·at: 
(1) 

Loyalton on th~ following day.' In tne opinion' of an;·,opl~rc.ting:· 

wi tness ,',any substantial decreo.sl? in th~ amou,nt of S:lcra~ent6 tonnag~ 

would reduce 'thr:- 0.0111 ty 'of '?'~stern Pacific to continu~ th<~ 

op<'!ration of its' shuttl~ c~r 'into ' Loyalton. This 'carr:t~r 'r,p.nders ' 

no sp.rvice in this 'area except to Loyalton.' 

th.:: ,second h,.:.ar~·ng 'in pro·t~·st 'ago.inst 'the }~ourn1~r =tppl1cat1on to 

rendersl~\rv1ce to th!ol :L6yo.lton/o.:-~o..'· 

........ IH~·· ....... ,- ~~ ....................... joj •• 

(1) Th~ Fourni("r :pro~osed s(~rv1cp' calls' for' schedul'~s only on 
Tu~sdays and Fr1c.ays' .. · 
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M. P. Fisch~r, operD.ting Down1evilleStage Compo.ny, 

r~nders a daily ·trucking s·~rvi'cp. ~b~t-\'lp.~n Downi~ville o.nd N.wo.da. 

City nnd int~rm~'diat~ 'Points~ :'He ''Picks 'up 'f'r~igl'lt o.t· N(~vada City 

\1h1ch ·is tUl'n~d OVf:o:r "to 'him by ::Pacific . t~otor Trucking Com1'any.. Tht":! 

st("!ps to effect a joint rat"" 'and throue1'l Z~T.v:tC'~:;~r.ang.emant, ·:p.ursU?nt 

to comi>laints ag.'lir..st ~11pe~d high rat-"'s' and in:;,:deo.;uc.tp.. s~ic~. 

'V-.~e 'cot:1e nOVi to· th~' protp,st'·o.f: Paci!'"ic Motor'Tr..ucking 

Company. It should.' b~ 'ct:it~d at· th~:_outset· th;.:.t tn:1:s, 'c~nier, :some 

tV70 ::lonths ~fter th~!"ilir.g cf·th~ Fournier o.pplicati<m, advised 

th~ COIlJI:liz zion that it would int Arpos e: ·no .·0'0 j'~ct ien -to ,th<" gront1ng 

of the application "lX p~rt· .. , on' th(~ . ground' that 

"VL'e havl<>· 'b~en ,adviz~d by' th~.attorn~y. for the 
applicant that't!l~ lattAr .do~s'not·seek authority 
'to opp-rat~ 0. 'locnl 's~rvicer'·b"t-N~An'.Sr.tcro:o~mto, 
N(~vo.do. City and,~ntermp.dio.tp.:'Points which ar~ . 
now s~rv~d by Pacific rl!otor' Trucking· Company." 

. A month l~ tel',' Pacific l:otor" Trucking Company' l'r:N.:.rsp.d its position 

and sprv~d notie~ or:its.'intAnt1on~to:prctpst'th~:&pplico.tion. 

Company nnd Po.cificrtotor' Trucking' Coz=:po.rlY'" t~st1~"i~d 'tho. t· those 

carriers "had only' ro('~c(,lntly r('~aliz'~d th::;.t: joint ro.tes v/P-re·· n~cessary 

to imprOVE: th~ s~rvic~,: and ";:~is' discov(~ry 'culmino.t,~d' in th~' filing 

of an application' to' t-!tto.'olish such ro.tps. It Hfl!:·r\U'·th(~r t.es.tified 

that' 'th~: d"'!lo.ys o.r.~d, po~t~l' notic1"!$' that' had b~E!r.."'·n~c.p,'Ss~ry in the 

. past will; bl:')obv1~t'~d~',by" t~:).1··(~$t<lb11s:r...:l·~nt of· joint" r,'l t.~S .. 

At· thl~'~ !::(~c'ond h,..a.::;ing-. 'O.pplic::l.nt: Fourni:~r-~'amended: h·is 

applic,,,tion to pr(:lv1dA'do.ily .instead of' t\",Tic-e-o.-Vl~~k·s~vice •. T.hp. 

atl~nd:1H~nt also' propos~d passcn&,~l" se:"v1c~' from' Sa.c'ram~nto to .po;ints 

beyond N~vo.da C1 ty :and from pOints b(~tw~en ,Indian ~lo.t and Loyalton 
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to Sac:r~J::l€'nto. No tl;ostir::.cny '::as introduced supporting the. pro-

posal to transport passpngers ~xcept th~ stat~~ent of th~ own~r 

of Calida LU!:l.ber Company that s~'rvice to his lumb~r tlill, locat~"!d 
. , , 

fiv~ mil~z off th~ highway, would insur~ th~ prompt d~_iv~ry o! 

employ~\':!s who otherwise night 'be delayed whil~ tran'5r~rring from 

on~ bustc n.noth(l'r en route to th~ mill from Sacramento. Ther~ 

w~s r.o sup~orting t~stimony to th~ ~ff~ct thct a d~~and existed 

for daily truck s(~rvic-::'!. In fact, applicant' s couns~l st6.t~d at 

th~ first hearing that applic~nt ~~s n~t p~essine for a daily 

.service, but that he 'Was in a position t" ~xt~nd thA sP,Tvice to :l. 

It 1s apparent frotl this record that the proposed service 

will meet the need for additional and more adequate transportation 

fac1lities in the territory 'b~tw~en N~vada City and Downieville. 

Protestant Pacific Motor Trucking Company recognized the ir~dequacy 

of the service in this area and took st~ps to expedi t~ 1 ts s/~rvice, 

but did not do sO until th~ instant application had b~en f1led.an:d 

partly heard. 

V:e f.ind that on th~ r~cord in Application No. 26946 there 

is a need for additional public transportation o~ property between 

Sacramento, .,n th~ one hand, a~d NAvada City and Do\':ni~vill~ and 
:i.ntermedia.t~ pOints, on t;i(~ oth"": hand, and local servlc~ ·oetween 

Nevada City and Dov:ni(·vill·~. In all oth~r r""sp'"!cts, applicant 

has fail.~d to just1fy his a;,p11cation .. 

With r€'sp .. ~ct to Application No. 27200, since there vIas 

no testimony in support thp.l"eof, th,.., applica.tion will. ~.~ deniBd 

without pr~judice. 

Zdwal"d J. Fournier is hp.r~by placed upon notic~ that 
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op(~rative rights,. as such, do not constitute a class of proJ:)erty 

which may b~ capitalized, or us~d as an element of value in rate-

fixing for any an:ount of mon(o}y in excess of th:lt originally paid 

to thB stat~ as tap considpration for th~ grant of such rights. 

Aside from their purAly :p~rmissive aspp.ct, they extp.nd to th~ holder 

a full or partial monopoly of a class of businp.ss Over-a particular 
, , 

route. This monopoly f~aturp, tlay be changp.d or dp.stroyp.d at any 

time by tn ~ Sta to, which is not in any rf!,s'P(~ct limited to the 

number of rights which may bp. giv~n. 
" ' 

, . 
Thr:: follovring form of O:,d~r :i.s r~colWl~nded. 

0' 'R i'l 'E: R __ ,J;! __ 

Public hdarings hav'ing b'~en ht11d in the above ent1 tled 
\} . 

proc eedir.gs,. the~ m.a:tt(~r having be~n s'Ubmi tted, and. th~ Commission 
If 

being fully advised in thB.pretlis~s; 

IT IS O~DERED: 
,",' 

(2) That in providing sp,rvic* pursuant to'. th~ certificate 

herein grant~d, applicant shnll comply with and obsp.rve the 

following s~rvic~ regulAtions: 

a. Applic~nt shall file a written acc~ptancp of th~' 
c~rtificate h~rein grant~d within a p~riod of not 
to ~xceed 30 days from thp. ~tf~ctive 'dQte hp.reof. 

-6-



, 'c. Within 60 . days 'from th~ '''ff~ctive 'date hereof and 
on not 'l~ss'o than 5 day~ ~ .notice to .. :the.'Commission 
and the' public, applica:nt.',shaJ:l ~stab.lish the' 
service h~rl<:in authoriz~d 'andcomplY'with"the 

. provisions. of G~n~ralOrd~r No. '79~o.nd' Part IV 
of Gen~r.al Ordp-r !~o. 93-A by filing, in t~iplicate, 
and concurrently making'effectiv~ 'approprl~te 

'tariffs and tir.l~ tables. ' 

c. Subject to th(~ authority of' the. Commission°.to , 
chc.nge or modify th~m ,by '!urth~r order, ':O;pplicant 
shall conduct operations,: pursuant to':the 
certificate her~in grantpd, :over and along the 
most appropria.te route or rout<-!s: bt!twPf:ln· the' 
points:h~~rein authorized to "op s~'1rved. ' 

. I, 

.(3) Tl'lat ~n all other respects Application NO."26'946 ,is 

denied. 

,(4) . Th~t AppliC.'ltion No. 27200 is herp,by dism1ssed:w1thout , 
prejudi'ce. 

The foregoing opinion a,nd .order are: h'ere,by .:lpproved 'and 

ordered filed as thCl: opinion and order of the:,Ra11road 'Commission 
", 

of th~ State,of California. 

Tht!: effc::ctive date of this order shall '0(0;\ 20 days from 

the date hereo!. 

Do. ted a t ~~J<nt?-<t<=?,..,4') 
day of (~~ ,:i94 6. 

• ,- .. It . . . COMra,SSIONERS, ", :"'W 
.' • r ~ •• :,' 
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