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Decision No. 33570

BEFORE TEE RAiLROAD COIISSION 0? THES STATZ OF CALIFORNIA
| @M—L[,‘Dn ‘ln
tl

Applicatioh No. 26946

In the Matter of the Application of )
IDVARD J. FOURNIZER for cartificate )
of public convenience and necessity )
. to0 operate property transportation )
service between Sacrazmento and )
Inaian Flat and between Indiar Flat )
and Loyalton and intermediate points.)
)
)
)
)
)
)

In the Natter of the Applicauion of
v, H. BAXTER for certificate of
“public convenience and necessity
-~ to operate as a common carrier
“between Sacramento, California,

and Sierra City, Cali.ornia..

.pplication No. 27200

A. J. JUST, for applicant Fournier in &pplication Vo.
"26926

ALFRED R. szgéoaor applicant Baxter in Application
. No. .

JOHEN E. EENNZSSY and JOHN L. AMOS, JR., for Vestern
Pacific Pail oad Fompaﬁy, p“ote*tant in.
Anplic4 r. No. 26946 and interested va*ty

in A plicatlon No. 27200.

MIL*IA& LQINHOLD, for Southern Pacific Comodny and
Pacific Motor Trucking Company, protestants
in both arplicat*o.o.

. ®. FISCEE , for . P. Pischer, doing business as
Downievillp Stage Co., v*otvetant in both
applications.’ . . -

ROYAL A. GIZYART, for lartin I. and “ls*" Vr-barrﬂu,
doing business as Re“o-Loralton-Calpin@
Stages, protestant in both application

CRARIZER, Commissioner

In Application No. 26946, as’ amend@d, Zdward J. Fournier
requests a certificate of public convan‘wncp and n#cessity autho*izﬁm
the transportation of property and PASSENZ LTS bﬂtween Sacramento

and Indian Flat and betwren Indian Flat and_Loyalton‘and 1nter-
nediate points.

In Application No. 27200,-W. Y. Baxter requaests a certi-
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ficate aﬁthorizing the transportation of property between Sacramento
and Sicrra City. No testimony was introduced fn support of tais

application and for that réason it will be disﬁfsded.

Public hearings were held at Downfeville on May 23 and

June 20, 1946, and the matters were then submitfed on a consolidated

record.,

Applicant: Fournier holds radial and contract permits
under which he operates over the route ne prdposes to sefve'és a
common carrier.. His: contracts number dpproximately'twent§giservihg'
shippers and consignees between LoOyalton and San Juan. Hié traffﬁé’
has inére ased to such an extent, according to his testimony, that
ne feels it can be better handled as a-certificated service. He
accepts all shipments offered to him,.and €o that extent is
admittedly, performing o commoncarrier. servica.: He maintains a
terminal station at:Sacram@ntotand*whenfconéignments arrivé there
ne. {s-notified. About'Qne-tanthhoffhis*businnss‘originatés'at'
Nevada City and Grass Valley, .th« greatér“poftion'of'thé'bdlance'
originating at Sacramento.. For Four'or fiv# yesrs last past he

has been serving the territory twice a weeku.

Some tnn‘witn@eeeeutﬁstifiéd%bﬁfbﬁhalf?of*hpplicdﬁt.'
Their testimony was generally o tho effect that thpy ‘had used

the service of Fournier, that it was satisfactory, dut 'that ‘is wau'

susceptidle of improvement. .

Pacific Lotor Trueking Company, protestant héréin, is
authorized to engage in the-transportation.or‘prOpértfias & highway
common carrier between Sacramahto-and Grass Valley and]Nebada City
and intermediate points.:. Iwo daily schedules are mainﬁained, one

leaving Sacramento at 3 a.m;,.arriving at Grass'Valley“atrS;30”a.m._'
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and the other Leaving Sacramento’ at 6:30 p.m.y arriﬁiﬁg-aﬁ Grass
Valley at 9 p.m. Traffic destined to Nevada City is handled In a
separate truck between (rass Valley and’ Nevada City. Sﬁipments
destined beyond_Névada City are transported by Downievilie Stage
Company, owned and opérafedfﬁyfw. P. Fischer. The general practice
has besn for Pacific Motor Tfucking'cbﬁﬁady‘to notify c&ﬁsignees'.
by. postal cord. of the zrrival of shipments at the Grass Valley
torminai. There was some-complaint‘from Fournicf'witneSS@é'that

snipments from Sacramento by Pacific Hotor’ Triicking Company and

those by Fischer were delayed in transit),- esbecially’ when such

shipments included p@rishhblé commoditizsi-

Westeranécific‘Rhilroad,Compahy§~protasting'thn'applil"
cation, operatﬂsfbhtWeﬁn'Sécr‘m“nto and Loyaltom,-and maintains a
tri-weekly. service Bﬁtwman thoss POLnts.- I%féff%r%dyﬁéséimdﬁfj
purporting.’ to. show that'eh“nmbnts in its custody ff&m‘Sacraﬁéntbg'
destined for aoyalton, would arrive at thwir destination ﬂarl;Pr
than 1f handleé by :ou*nier.. Howwuver, - this"contention dops not
take into account that shipments lodded ‘on Fournier trucks on the
day before departure from Sacramento would. arrive at 6 moiat
Loyalton on the following éi;.' In the opinion of anLOperating“
witnpsaﬂary substantial decr@asa in the amount of Sacramento. tommege
would reduce ‘the ability: of Testern Pacific to contiudp the

operation of its shuttle car into Loyzlton. This carrier rondore'

no service in thic area except £o Loyaltén.

Reno-Loyalton<Calpine Stages, owned and oparated by
Martin I.-Yribarfen and Zlsie Yribarrén;~entéréd'an appearance at
the second hearing in protést’against'tﬁe Fournier applicatién to
render service to the Loyalton arwa.' |

[T b tae e aara skin 4 ARG amewE R L4

(1) Th»':ourniar nroposed service‘calls'for'schedulés only on
m™iesdays anéd rridays. -
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M. P. Fischér, operating Downieville Stage Company,
renders 2 daily‘trucking service ‘between Downieville and Nevada
City and intermediate points. EHefpicKS'up‘freight at»Nev@da City
which ‘is turncd'ovnrjto‘him by ‘Pacific Notor Truckihg Company.  The
testimony disélosesfthatibAtWPen the first and seccndihearihgs in
these matters Fischer and.Pacific Métor'Trugking-Cqmpanyhadhtaken
steps to effect a~jéint rate and through sertﬁﬁef;x:angément,-pursuxm

to complaints against alleged high rathS'and-inadequdté,sprvice.

We ‘come now tn-tha protest ofiPacliic Motér‘Tnucking
Company. It should'be stated at'theroutset that this.carrier, some
two momths after the £iling of ' the Fournier applicaticon, advised
the Commission that it woulid intarposernOAobjectionitohthe granting
of the application ex parts, on’the ground that
"We hav~-beenladVi§ed by the .attorney.for the
applicant that the latter does not-seek authority
'to oparate o local servicerbetwaen Sacranento,
Nevada City and.intermediate:points which ara-
now served by Pacific Motor Trucking Company."
A month later, Pacific Motor Trucking Company-reverSed its position

and servsd notice of [its intention:to: protest: the:application.

An operatingwwitnfss“for"protwstants“Southwrn»Pacifié
Company and PaCific:Motdr’Trucking'Companyztestified that those
carriers "had only recently realized that'joint rates were- necessary
to improve'th«‘service,:and this'discovery-culminatkd-in‘the'filing
of an application’ to-w5tadblish such rates." Herfurther testified
that the d-lays and-péstal'noticﬂS'that-had baenﬁhﬁcﬂssdrf in the

“past willi be obviated by the establishment of  joint-rates.

At  the: second hraring applicant Fournier: amended his
application to provide:rdally instead of'twice-apwenk*sérvice. . The

amendment also proposed passenger service from Sacramento to pointe

beyond Nevada City and from points betwpenAIn&ian Flat and Loyalton
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t0 Sacrzmento. No testimony was introduced suppowt*n? the pro-
posal to transport passengers except the statement of the owner
of Calida Lumber Company that service to his lumber mill; Llocated
five miles off the highway, would insure the prompt gelivery of
employ=ees who othérwise night be delayed while transferring from
one bus ¢ ancther en rou e to the nill from Sacramento. Trere
was no support ng tnstimony t0 the offe¢t thet a dnmand 0xisted
for daily truck service. In fact, applicant's counsal stated at
the first hearing that applicant was not pressing for a daily
.service, but that he was in 2 position to #xtend the service to 2

daily novement if and when L%t bacame necessary.

It is apparent from this record that the propOﬂed service
will meet the need for additlonal ané more dequate transportation
cacilities in the territory between Nevada City and Downieville.
Protestant Pacific Motor Trucking Company recognized the inadequacy
of the service in this area and took steps to expedite its sesvice,
wut did not do 5o until the instant application had been filed and
partly heard.

Te £ind that on the record in Application No. 26946 there
is a need for additional public transportation of property bétween..
Sacramento, on the one hand, and anada City and Do:niavi’le and
intermediate points, on t“« other nand and local service oetween
Nevada City and Dovnieville., Irn all other r«sp-cts, applicant

has failed tc Justily his application.

With respect to Application No. 27200, since there was
no testimony in support thereof, the application will.be denied
without prejudice.

Zdward J. Fournier is hereby placed upon notice that
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operative rights, as such, 4o not constitute a class of prdperty
which may be capitalized‘or used as an element‘of'value in ratee
fixing for any zmount of money in excess of that originally paid

£0 the State as the consideration for the grant of such rights.'
Aside from their purely permissive aspect, they extend to the holder
a full or partial monopoly of a class of business over a particular
route. This monopoly feature may be changed or destrbyed-ai;any
time by the State, which is not in any respect limited‘td the

number of rights which may be givern.

' i
[}

The followiﬁg‘form of Order is recormended.

.wA‘.

Pub;ic hearings having been nheld in the above entitled
proceedings,y the muttwr having been submitted, and the Commi«sion

being fully agvised in the premisesy

IT IS ORDERED:

(1) . That a certificate of public conventence andwﬂ%.

necessity be granted to Zdward J. Fowrnfer authorzz;ng h@gﬁfc 5
operate as a highway common car*iw., as gef tned fin Section’ 2~3/¢“~‘

of the Public Util‘t;@s Act, between Sacramento, on the one hand,f?
Yt
and Nevada City and Downieville and in*nrmediatﬂ points, on the {gf

other hand, and locally between Nevada City und Downimvillﬂ

(2)  That in providing service pursuant to the certificate
herein granted, applicant shall comply with and observe the

following service regulations:

2. Applicant shall file a written acceptance of the
certifiicate herein granted within a period of not
to exceed 30 days from the effective date hereof.
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Within 60 days from the -={fective date nereof and
on not less-than 5 days' notice to.the’'Commission
and the public, applicant:shall establish the-
service herein authorized and comply with, the
provisions. of General Order No. 79:and’ Part IV

of General Order No. 93-A by filing, in triplicate,
and concurrently making -effective appropridte
~tariffs and time tables. o

Subject to the authority of the. Commission-to
change or modify them by further order,-applicant
shall conduct operations,:pursuant to.the
certificate herein granted, ‘over and along the
most appropriate route or routes: between the-
points ‘herein authorized to be served. '

(3) That in all other respects Application No."§5946_is

denied.

.(4) That Application No. 27200 is hereby dismissed.without
prejudice. ' ' ‘ '

The foregoing opinion and order are' hereby approved“énd
ordered filed as the opinion and order of theDRail;oad'Commission'
of the State of California.

The effective date of this order shall be 20 days from
the date hereof. | |

Dated at 442@&@.&_7 [California, this Varde

dey of ____ Modebe. . ,71946.

T

Ry

"~ COMISSIONERS -




