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Decision No. u

BEFORE THE RAILROAD COMMISSION OF THE STATE OF CLLIFORNIA

Lidby, MeNeill & Lidbdy,

Complainant, '
vs. Case No.- 4828

Southern Pacific Toupany,
- wDefendant.

Annearances

Wm. M. Larimore, for Complainant.
Chas.” W. Burkett, Jr., for Dgfendant.
- OPINION

By complaint filed May 10, 1946, Libdy, McNeill & Libbdy,
a corporation, alleges that the charges collected by Southern |
Pacific Compaﬁy for transporting 107 carloads of used‘empty‘wooden
lug boxes from Sﬁnnyvale to various déstinations during 1944 and
1945 exceeded the lawful tariff charges in violation of Section
17(2)2 of the Pudbliec Utilities Act. An order directing the defenf
dant to make reparation in the sum of $657.68, plg;\}nterest, is
sought. The defendant In 1ts answer denied the esééﬁ@i&@%&l%ﬁgations
of the complaint. A& nearing was held before FExaminer é;dégﬁévfbn"w
August 6, 1946. Briefs have been filed. | l‘ 

0f the shipments covered by the complaint, ¢§ were'deétined”‘
to Tagus, 47 to Woodland, 6 to Dantonil, 3 to Loomis, and one‘eaéh'to
Tracy and Turlock. They ranged in weight Irom 8;838‘to 17,199
pounds, but were tendered asz carload shipments. Those destined-to
Tagus were shipped for a returﬁ pay load, while the Shipmants tofﬁhe
other destinations were not made for that purpose. Chargeé were
colleeted on the Tagus shipments based upon a published carload ;

rating of "Class £ but not to exceed less carload rate." The balance
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of the shipments, not having been forwarded for a return pay load, 
were éharged the published Class B rates. In all cases, the charges
were dbased on a carload minimum weight of 20,000 pounds.

Tne governing tariffl contained several: class rate
scales providing differcnt-rates, subject to lessfthan-carlqad or
any-guantity ratings, dependent on whether shipments were tendered in
lots of less thanlz,ooo pounds or Iin larger quantitics, inciuding loﬁs
£ 10,000 vounds and less thanl20,ooo pounds. In addition, class rate
scales, subject to carload ratings znd various minimum wcigntu were
published on froig"o in "carloads."

Complainant contends that, instead of observing. the
carload rates and minimum weight, the correctness of which are not
in issué, the charges should have been deterzined by.applying the
less~than-carload rates pudlished on "lots of 10,000 pounds'and less
than 20,000 poundf” to the actual weights of the‘shipmonts-which'
weighed 10,000 bounda and over, and to & weight of 10 000 pounda

vhere shipments welghed less than that amount.2 In doi“g so, it

relies upon the wording of the followﬁug provision of tnc tariff

Pacific Freight Tariff Burcauw Tariff Yo. 255-C, Agent J. Ps
Haynes' CoR. . Yo. 95.

The rates (in cents per 100 pounds) and the charges collected
contrasted with those complainant regards as lawfully applicaﬁle,
appear in the following tabulation:
Rates and Resultant
Charges Allecged to

”avo Been Aﬂbgicab;o
Rate Charges
Destination Charged Colleeted ata ghgrgeg

Tagus 15 31,470.00 ' $l 052 '3
Woodland 17* L, 645 00 ; g

Dantoni L 7252200 ¥ 223 %
Loonis 18& 111.00 " 87.77

e, 0 R B m2
urLloc. 20.0 p 22 0
53,5, 524.00 - 2 ,000432 |
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écfining the term "lot"; used in connection with tﬁe rates subject'
“o less-than-carload or any-quantity ratings:
"The term 'Lot! means a specifled cuantity of freight
tendered 10 carrier as a single wnit regardless of
the classification of the freight tendered."

Complainant directs particular attention to the clause
"regardlcss of the ¢lassification of the'freight‘tendcred", It
urges that the term "lot" cmbraces all shipments, whether carloads
or less-than-carloads, and therefore the application of the rates
published on "lots of 10,000 pounds and less than 20,000 pownds™
was not contingent upon the shipments being tendéred or transpgrtcd
as less-than—carloads. Complainant's contention in this regard is
.that, in order to restrict the rates to léss-than—carload traffic,
the definition should have vrovided that the freight be tendered as .
less-than-carload shipments, notwithstapding that the rates in
question cowld oniy be arrived at by using.less-thAcharload or'any—‘
guantity ratings.

Defendant regards ther tarlff provisions as controlling.

Aanong them appearé,thc follqwing-rule, publishod in Item 8853 of .

the governing tarilf:

"When charges on a carload shipment~bascd on carlead rate
and actual or authorized ‘estimated weight, sudbject o
ainimum carload weight, exceed the cnar30a that would ag-
erue on the same lot of freight {f taken as an LCL ship-

- ment computed upon the weight of the shipment dbut not
1less than the minimum weight governing thc carlead rate,
the lower of such charges will apply.”

& provision in Rule 14 of thc Testern Classificatioﬁ, to
which the tariff was subject, states that the oublished ninimum car-
load weight is the lowest weight on which the carload rating or
rate will apply. The same rﬁle further provides thét.when fredght
iz loaded in oé on a ¢ar by the shipper and such car is not'fuily
loaded, but is tendered as a carload shipment and is forwarded

*
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without otner froight in it, the shipment will de charged for as
a carload. It was also poinied out that defendant's terminai
tariff authorizes the spplication of carload rates to and from
industry tracks and private sidings dut that the tariffs 4o not
provide for the same applidation_in the case of less~than-carload
rates. Ahccording to‘defendant'é witness, the interpretation
urged by complainant would in many cases remove the applicatibn of
oinimum weight requiremen;s on carload traffic and permiﬁ shippers
to request carload service for transporting sma;i shipmcntS'at“‘
charges considerably less than thosc produced b§ obéérving published
carload ningmum weights. | |

In addivion, defendant refers to the generally accepted
orinciple that} in the absenee of speg;fic tarirf_authority, when
saipments are tendcered aé carloadsfand receive carload ;ervice,

carload rates will be applicd, citing Pacific Conmstruetion Co. v.

$:?. Cos, 1 C.R.C. 110, Bratfzlow Proserving Co. v. SeP. Co., 24

C.3.C. 438, and a number of Gccisions of the Intorstate Cormerce
Commission.S It asserts that provision is made in Item 885—3 of the
tarift fof the alternation of less-tnan-carload and carload charges
sudbject to certain limitations, but that the charge resuliting therc-
from would be greater than those which were collected on complainant's
shipments. Defendant finally characterizes complainantfs interpreta-
<ion as one which would produce an illogical result and contends that
i{t therefore should not be accepted as conforming to the requirement
that tarilfls be given a fair and rcasonable, rather than a strained

and wmatural, interprctatibn.

3 Passow & Sons v. Chicago M. & St.P. Ry. Co., 37 I.C.C. 711;
Zelnicker Sumnly Co. v. T. & 0.C, Ry. Co., 51 I.C.C. 133; Columbian
Iron Worke v. Soufrern Ry. Co., 45 I.C.C. 173; Kinningon 3Bros. V.
C.2. & Q.R. Co., 120 I.C.C. 703; Leach v. QOrecon~ash. R. & N. Co.,
151 .1.C.C. 513; Atkins & Co. v. I1l. Central P. Co., 152 I.C.C. 599;
ag% Natl. Conereto M.r. COTn. V. Chesancaho ¢ 0. Rv. Co., 165 I.C.C.
185. ' . T ..
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hen 2ll of the pertincnt provisions are considered to-
gether, as is neecessary in prqcccdings of thls nature (Egggxggg‘v;'
Northostorn Pace ReRs Cos, 36 CiR.C. 618, 618), the governing tar-
iff cannot be rogarded as ambiguous or uncertain. It is also ap-
parent that whatever doubt may exist concerning the application of
the tariff rests, at least in part, upon a misconception df‘thé
meaning of the parasce “"regardless of the claséification of the

freight tondered," used in defining the term "ot

Classification of freight, in carrier rate-making'prhctice,

is the grouping of commoditics into a limited nunber of ¢lasses,
with a vicw to assigning to the same class all commodities whieh are

entitled, under mermal conditions of transportation, tO tho same, or

ubstentially the same, rates Sarschi & Son ve Baltimore & 0.R. 0O

o BATAL N A LY
155 1.C.C. 390, 35L¢ Thus, the term "lot," employed in conncction |

vith less-than-~carload or any-quantity ratings, mecans a specified

cuantity of freisht tendered as a single unit, rogardless of the

4
fication purposes.

class or classes at which the commoditios may be rated for classi-

Yo useful purpesce would have bheon sorved by‘specifically
neluding in the definition a restriction that shipmeﬁts be |
tendered as less-than-carload troffic. The "lot" rates wore subject

0 lcss-than-carload or any—@uantify rotings and ¢id not apply in
connection with corload ratings. The tariff contained speelfic

on carload shipments. JThere was also a prpviSibn, viz.: Iten
885-2, to take care of situwations where lower charges than the car-

asis resulted from the usc of less-than~carload rates. Accord-

———

Several years azo, the Commission praoseribved an identical rule
t0 zovern the same type of rate structurc as is under coansideration
in this proceedinz. The purpese in colng s$o was "to remove any
doubt whether or not a shipment is entitled to lot rates 1if the
arsicles sainped arc of diffcrent clazses" and to avoid penalizing
2 shipper “mercly becausc differont parts of nis shipuwent fall ugder

ifcovont classifications.” Decision No. 29592 in Cases No. 40883,
Part VI, snd 4145, Part V3", liarch §, 1937 (not printed) . ,
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ing to tais item, less~-taan-carload rates would ha#c applicd on
carload shipmchts in instances where lower thon carload charges
resulted from less-thun-carload rates when computod Yupon the
weignt of the shipment but not lescs than the minimﬁm weight zovern-
ing the carload rate." Charges so arrived at, as stated by
defendant, would have exceeded thosc collected on complainantis
shipaents. '

Under complainant's interpretation (a) caribad service
could be uscd for small shipments without obsoerving published
carlosd minimum weights; (b) the specific provisions of Item 885-3;
dealing with the cozmputation of charges in instances waere the al-
ternation of less~than-carload and carloezd chargos arc permitted,
would be nullified; and (¢) the rule providing that, when ¢ars are
not fully lozded but +hc freight thorein is tendered as a carload
snipment and forwarded without otner freignt in the car, the shipa
ment will be charged for as a carload would be rondercd inoperative
in many cascs. The tariff should not be construed as providing for
such iesults in the absence of clear and wncguivoecal languagc'to‘
that effect.

Upon consideration of all the facts ond circumstances of
record in this procceding, the Commission is of the opinion and
finds the® the charges colleetod by dofundant for transporting the
shipments cmbraced in thc'édmpiaint have net been shown to bé in‘

the lawful tariff charges or otherwise wnlawful. The |

complaint will be dismissed.
9 B2

This case dbeing at issue upon complaint and answer on file,

fuil investigation of the matters and things involved having been
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had, and the Commission being i‘ully advisod,

IT IS rIZREBY ORDZRBD that the complaint filed in 'tﬂ.io pro-—
ceed.x.no be and it is hcrcby aismisscd. ,

’L‘his order Wil bocome \.ffcctivc tvrcnty cao) cIays i‘rom ’cho

date hereof.
Dated at San Francisco, Californid,. tals # - day of

November, 1946. |

" Commissioncrs




