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BEFORE THE RAILROAD COMMISSION OF THE STATE OF CALIFORNIA

In the Matter of the Suspension by

the Cozmission on 1ts own motion of
various rates of LOS ANGELES & SALT
LAKE RAILRCAD COMPANY, PACIFIC ELECTRIC
 RAIIWAY COMPANY, SQUTHERN PACIFIC COM-
PANY, THE ATCEISON, TOPEKA & SANTA FE
PATLVAY COMPANY, PACIFIC FREIGHT TARIFF
3UREAU, F. W, GOLPH, Agent,. for the
transportation of cement and cemeant
clinkers, carloads, from Colton, Crest~
zore, Victorville, Oro Grande, lMonolitk,
Los Angeles and Wingfooh, to points in
Southern California.

Cese No, 3981

In the Matter of the Investigation By the
Conmission on its own motion into the rates,
rules, regulations and practices of every
nighway carrier doing business within the
State of California, in so far as said rates,
‘Tules, regulations and practices relate 4o
The transportation of cement and cement
¢linkers from Colton, Crestmore, Victorville,
Oro Grande, Monolith, Los Angeles and Wing~
soot, California, to points in Southern
Cailifornia. .

Case No. 4073

-
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*Alﬁreg L. Black, Jr., Joseph T, Enrisht,
-and Waldo A, Gillette for Momolith Portiand
Cement Company; ‘

F. W, Turcotte for Archie D. Ames.

-

OPINION ON. BEHEARING

' The first question presenﬁéd'on'féhearing 1s whether the
Cbﬁmission; by the issuance of declaratory findings unaccompanied

"y any regulatory order, pey determine wnethEr,decisicns'issued‘

from eight to ten years 2go establisned minfimum rates .applicable

o éaf%i&ﬁi&f shipments which moved during a~six-zonth perfod
: éndfhg:in Merch of 1942. ‘Sueh rates abAﬁére“estaBIished*byfﬁhose
" decistons aré'néliénéerdéfféctive. |
In 1935 minimun rates were fixed for highway carrier trans-

portation of cement, clirker, and empty cement sacks between various




| ay
poin%é)in ooutnern California. Tho e raoes, amendgd in

1937 s, WeTe, super.eoed bj ° her rates on May. 31,.1942.
Arcohe D Ames, 8 higbway carrier, on August ?) 1943,£i1ed

petitio ‘1n wh*ch he alleged tnat during the poriod Septomber 12,
19¢l through March 9, 4942 he had(h?ulod cenment ond sac?o ror

Monolith Portlard Cement Company. . hmes ulloged that fhe 1935
’and 1937 decmsions h d fixed minimum rate, on coment or o-l/2
_cents per lOO poonds, plus an unloodidg charge of ono—holf cen*'

per 100 Qounds, and for tho transportation of ompty §acgs return-

ing minimum ratc of 7 cen per 100 pounds, and tnat Monolith

hud paid Amcs 5 oenta plus ono-half cen* on the cement, and.. 5-1/2

cent, on, the empty sacks Ames al 1eged tha* honolith took the

_on thu commodities *n question betwecn the points involvcd
According to the petition,,Amcs hoo ’iled an, action to recover
underchargoe in tho Los”Angolee Municipal Court on Jgnuary 30, 1943,
.Ames sserte& th_t other.carrie:s had performcd l;ko huu;ing, urged

not there snoulo e uniformity in tho appl °*ion of rote orders,

aod.aa;ertgd the,poo;ibilipy"of a d;vo:sigy‘of"degioiopo&by;gig-
ferent courts unlcss the Commission specifical y.detgrmingd whether

or not it had fixed minimum rates for, the traogpo:tation ipvolyed.

-l,.\‘.
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~,l' 'A S.L ~R- Co.-ete., 39.C.R. C-. ~498.. (Decision: 20334 in
Casgi 3981 YD 40?1 B aSwamcnded by Deci 1on 28425 in . the seme: pro—
cee ngss v

2 Decioion 30074 in Cases 3981 and, 407
3 Dcclsoon 35211 of “uro 31, 1942.

.4 The petition alleges the transportation of"l3l loads of port~
sland buildihg cément’ from Monolith, California,’to ¢ff-rail !
-fagility- destinations within two and one~helf miles of the station
coftMuroe, Californis, aggrégating 4,978,000 pounds, ‘and’ four.loads
‘of empty cement’ sacks’ returning: from o£f~ra11 Lacility points’ with—
“in tworand’ one~half niles’ of the station ‘of ‘ Muroc; Calirornia, to
~MonoIitr of’ an aggregaoe weight of Jq: 53 pounde- bl




~Ames requested that a hearing be had and an order issued
“deteraining whethér minimum' rates had been fixed: for the .period and
transportation indicated, and, if so,'the“volume-éf“ratesvsoffixed..
AAn-aitérnativefregueétﬁwaé”thatvan.investigationlbe-institutedﬁto

‘deternine the amdunt”éf'underbharges,-if*any,~which highmay‘éarriers

.in the area should “be~ordered to' collect from Monolith' for:such

‘hauling 'as they may have performéd for that company.

| The Commission issued an*brder'reopeningVCases€398iﬁand
4071 "for hearing on”said: petitior,¥ and" such hearing 'was -hadion
Septenber 2 and, 3, 1943. :Also set’ for hearing*at~the*séme'time
was.Monolith v. fmes,” Case No. 4679, wherein Monolith sought-an

order determining that mimimum rates’had not been fixed,. or that

Anes be ordered to pay réparét&onsﬁegual'to'the differencé‘between
- & reasonable rate and that collected.

at the opening of the hearing Monolith filed a'demurrer,

‘answer and’ motfon to"strike in'response -to the Ames? petifionfin
Cases. 3981 and ‘4071, seeking a vacation of ‘the reopening order and
‘dismissal of the petitiom. : Momolith slse moved'for'a.éontinuance

of Case Noe. 4679. ' The motions were denied by the presiding com-
'miséionerumereupanMonolith‘f%ledaadismiSSQl'w1thout*prejﬁ¢i¢e?

in fhe’reparatibn'probeéding~

. Monolith alleged that during’ the'pericd:September 12,.1941 -

" Mareh. 9, 1942 Ames'had transported: 106’ loads of cement and empty
- 'sacks between MNonolith and Muroc, had" dermanded and recelved a
“rate-'of 5-1/2 cents -per 100 pounds, and had instituted court

_actior upon the “basis'that a 6~1/2-cent rate had been prescrided.
Jonolith further alleged that both rates were exorbitant and

" unreasonable, -and. that 4f the 6-1/2-cent’ rate applied the result
‘was a deprivation of Monolith's constitutional right of contracte
6. | e |

. -Later,” on December, 5,' 1944, the -Commission 1ssued an order
demissing Case 4679 without prejudice. . (Decision 379535 «)
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Mbnoli h’f derurrcr raieed thc juriodictional objcction
that tnc Commission is mithout power to determino the JUdiCiul
question as to whetner it had exercrsed it° legislative dutios An

u*e°cr:.binb rateo, or whothcr or not a previoue order wao,apolicablc

7
to the particular freight in quootion. , Mbnolith took.tne position

tnat the Amee petition did not require tho octcrmination of any
administrativc or regulatory problem, as rea onablenees of ratoe
vas nct questioned and rates for the future were not rnvolved. The

sole 1ssue being whether tho former rateo fryod by the earlier

[ I

decisio s had oeen.applrcable on particular hauling, Monolith urged
cra ucn lewal ques on was one ror court determination; and

presented 2o issue wi*hin tho Juriodiction of the Commis ion.

\

Decieion No. 37534 iseued in December of 1944, did not
diocugs the Jurisdictional objection, but made declaratory findings.
to the effcct that apecified minimum rateo hud been ostablioned and,
were applicable on the particular hipmente which had moved in
| 1941 ard the early P2 rt of l942~ It wa loO found that °ucn
mlnimum rates had been supcrseded on May 31 1942 that rate° for
tne *uture were not in 1ssue, and that the mucter did not involve

the reasonablene of any rate. The opinion concluded as followsﬂ
"Since thesc proceedingo were reopened only for
the purpose of ‘determining whether or rot the Com~-
mission prescribed ‘minimum rates for the transportd=.
tion herein corsidered, and' the volume of any rates °
$0 ‘established; ne¢ ordcr is: necossary other thnn an _
order discontinuing the proceeding

—
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Monolith' also urged thnt under tbe Highway Carrrer 51 Act under-
cnarges may not.be ‘collected from a 'shippers’ Yhilé redent court
decisions havelsustained the right to. collect»underchergos wnder -
that - statute (Gardner v. Rich Mfe. Coy (April 14, l94§ 8 AiCehe
861;- Butler v. Bel1l 041 & Refining Co.i-(Sept. 7, 1945), 70 AwCole 'y
8975, collection .of. asse:ted undercherges is not involved in this y
roopencd croceedxng. R Ve , o .

,b . ’




39811; et al‘l
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A petition for a rohdaring of the 1944 decision was £1led by

lonolith and rehearing was granteds

The basilc question, as already indlcated, is whother the
Commission may make declaratory findings, wnaccompaniod by any regu~
latory order, determining what minimum rates, if any,.applied to
particular shnipments hauled some years agﬁp-\ Uay the Commission now
construe carliecr decisions which are no longor éffective, for the
sole purposc of finding whether specific minimum rates had boen es~
tablished, effcctive, and appiicable on particular snipmehté nade
over a six~month period beginning in October of 194X7?

Declaratory relfef "has its origin in statutory enactment;
the nonstatutory law docs not recognize the remedy whichythus is
accorded, " (5 Cal.Tul» Supps, 1944 revision, 136+  Authority to
administer declaratory reliof was conferréd upon the Superior Court
in 19213, (C.CWPe, socs, 1060~1062.) The Supreme Court has no jur~
isdiction over driginal applications for declaratory relicf., (Walsh
v. Rallroad Commission, 16 Cale (24) 691s) Such reliof oxtends o a
deteimiﬁationfof guestions as to the construction and operation of
statutes, ordinances, ¢ity charters, etce  (lonahan ve ;EunaLJZg
Hater and Power, 48 Cals 4pp. (2d) 7465 Hovt v. Q;w;'gl Servige ‘.
Comlrs., 21 Cal. (2d) 399) | | o

. The Public Utilitics Lfct does not specifically authorize the
Commission to accord doclaratory relicfs  For example, that statute
docs not empower tihe Commission to meke general adjudications as to
wtility statuss No proceeding is authorized for the nere purpose of
determining thnat questibn. The Commission may inquire into'aﬁy act.
donc by a public utility, "and to make such order” as may'bc ncéessafy
To compel such utility to comply with the law, dut tihe statuto "does

not authorize a proceeding for the sole purpose of inquiring and
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aé’cérmining whether -a particular person or co:jporatipp ds vcarr},vip.g on

a public utility, or is -engaged in'a private enterprise.” +(Holab 5?.?9, |
. ‘Raflroad Comn en, 173 'Cal. 691, :696.) ‘The _Comi;s,ion‘my_n;a,ke
‘Whatever grder -may be ‘necessaiy n the ‘aexe':-cise ‘of its Jurdsdiction.
Motor. Trancit’ CO. Ve ;RAilroad Comn Sgelon, 289 Cal. 573, 382.) 4nd
where 'iju:.ﬁs'dicti-o'n to ‘ﬁ&ce the. order :-depends ‘upon the ,exi,-st,emé of
-‘¢ertéin -facts, ‘such as whether 'one-Ls. operating. as:a public util.’;._fc_.g,
“the-Conmission -has “"power to determine-the'facts.‘,u.pgn the,oxistence
“of -which 1t was authorized 'to make the:ordexs" (___g_@gp_eg.g Zrangporta-
tn.on C0. e RAJ ,;l;z 39 Commigsion, . 176 Cale 499, :.506.) T
" In; ie..amkb.aas__mm 30 C.2.C. 851, -applicant requested
“an’ order " cORfirming. and” defi;ningr:operative rights alleged: to have.been
‘ereated before "the"requ.iremen‘& ofr.certification: in- 1917, -Certain
. protestants moved! to' dismiss: the . app...icu.tion upon the ground: that thc
“Commission was without! jurisdiction to ronder . a declaratory, judgment
“dePining or-confirming such rights. ‘Thereupon, the,Commission. ,:'.,z;is,;t:.i-
‘ tuted i’csnown?-‘imé‘st:tgamiomin“co‘ the operations. of the a.p;ol:!.cant.' cCOr~
poration. ' In such iavestigation proceeging the. co::pora:t-,x.on was
- ‘brderedto desist common ‘carricr operations  except. as "o certain
"'points-between ‘which Lt was'found -that.-the corporation had been, opexr-
: aﬁ*tiﬁg’-"in.’.'-gdbd'-ﬂﬁaﬁith before. I9l7. : |
~Again, “in authorizing a ELlity- corporation Lo 1leaso. prop-
-'grty and to-discontinue utility.business, the Commission.has stated
that 1td4d Aot Beldeve. that we have sufficient Lauthority ,‘to_..l en"c.ez?
! -an*drde:" “déelalring"-that‘f the corporation -1s :no *longe:c'la public u'tility.“
C(ReL , “34:CR Lo 137, L3835 500 "also, concunring opx.nion. of Com-
ss:.oner Carr -T@ declaratory Judgments,.in. _I;MM Ve SQ.
,S:wr:rg 2oweriCo. ;31 £uRaCu 6095 :613.)
‘Petitioner Ames .relics:on W v..,_'_x{_m;_gll_,, 23 .Cale
27 62d) 5'290, as ‘decisiverof the jurisdictional question. - -That case
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affirmed 2 Commission docisien which Tound that Entrémont, a private
carrier, had charged the Department of Public Works 1ess thar the
applicable minimum rates theretdfore fixed b;? i;rié' ééiﬁmiési‘o'}i; ana

It is often necwcary for the Commisedon e construn

statutesy tariffs, and decisfons Ln: detemining tn.c approprig.te order
to: be entered in a partfcular pravesding Tndér such’ ci;cuinsﬁaﬁceé,
the. power to. exercdse the' judfciall MEetich of construction Ls
essential to-the. exercise. c&i"rég"ui'a'faﬁ' atthorfty,  But ";h'é" r‘e’g’ﬁ}:
latory. statutes-dornot. confer’ upcn the Commis sio‘n" ‘cho power to accord-a
declaratory: rellef by the" 1ssuance c«“ an ndvisorf opinion which
merely: cons_.fcruesr~a-t“a.ri-i'-f- v ehi- 2 nfo 'longe: i:z‘effec‘t,. and'-wh:*.éh’

opinion . is:not accompanied by’ any. regllatory orier.

Rehéaring: of Décislon Nos 37534 having be éz’.».‘_"ha.‘d,"*'ami' "'
the. Commt ssion- Delg., of ‘the opLiios” that 1t ¢ without jurisdiction
to.-accord. the. deckiratory relies 50 tz’éﬁt* ‘by ‘petitioncr ‘Arichie Dy
Ames,. | | | N

TT IS ORDERED that Deéi‘é‘:.oif'Nd‘." 37534 be’ and 1t 2 sf‘ hereby
vacated, and: set- aside) .and-the regyened proceeuings'herein afseon""
t**ued. ¢
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The Secretary ic directed to cause 2 copy of th:;.s order
to be sexved upon ftrchie D. Ames and upon I‘.-I'onplith Portland Cement
company e |
_ | This order shell become effective on the twenticth éay
’.af‘cer date. f
. Dated at San Franeisco, Californila, this ,__’%___‘"ﬁay'of :
"November, 1946,




