
Decision No. " 39587 

BEFORE 'TEE RAILROAD C0M11ISSICN OF THE STATE OF CALIFO~~IA 
In, the Matte~ or. the Suspen$ion by 
the Commission on its own motion or 
v~rious rates, o~ lOS ANGELES & SAtT , 
LAKE BAILROAD, CO'M?ANY,l'ACIFIC ELECTRIC 

, RAlLWAY COMPANY" SOUTF..Eru~ ?ACI~IC COM .... 
?ANY, THE ATCHISON, TOPEKA & SANTA FE 
RAILWAY COMPANY, PACIFIC FREIGHT TARIFF 
BUREAU" F .. vr~GOM?B:~ Agent .. , for the 
transportation ,of cement ana cement 
cl,1r..kers" caploads' .. from Colton~ Crest .. 
r:ore, Y1ctorv111e, Oro Grande, Monolith, 
Los, Angeles Md. W,ing!"oot, to points in 
Southern California. 
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) Ce..se No,. 3981 
) 
) 
) 
) 
) 
'> 

------------------------~----~~-) 
In the Mattero~ the Invest1gation'~y'the .) 
COmmission 'on its own m~t10n into, the rQt~s, ) 
rules", regulations and praet:!.cez of every ,) 
highway carrie1" doing bUsiness' wi th1'n the ) 
State of California, in so far as said rates, ) Case No. '407,1 
'rules} regulations and practices relate ,to ) 
~he" tra!ls?~rtation of cement and. cement ) 
clinkers from Colton, Crestmore-, VictorTille, ) 
Oro Grande, Monolith, Los Angeles and W1ng- ) 
foot, California, to pOints in Southern ) 
California. ' ) 

., 
:'Altred L.~~k.l. Jr., Joseph T e Enr~ght,., 

,and'Waldo'A, Gillette tor Monolith Portland 
Cement Company; , 
~r TUTcotte ror Archie D. Ames • 

... 
OPINION ON, B,EREARITiQ 

The ti'rst q,uestion presented' on' reheo.r1ng ls whether the - , 

COr!lm1ssion, 'by the issuance, of de eJ:o.r'$. tory findings unaecompllnied' 
,(. ,,' , . ...' , 

(.y any regulatoJoY o'rder; ;ley determine whether decisions 'issued 
~ '''.' " . 

t:'ome1ght to ten years ~go·establisiied m1n:tmum rates ,applicable 

"t~ P;;t1~uie.~ shipments ~hich' moved 'duri'ng a ::s:1x~month 'periOd 

~nding' in Marc!lor 194.2. 'Sueh'rat€s as' we're"estaol1shed.":by: those 
" deeisi.olt~ tlre n6 :'lo.nger effective. 

'In 1935 minimum' ~aies were !'1xed'!or highway ca:rrier tra.ns-· 
, , 

portc.t1on' of: cement, c11r.ker,,· and' empty cement 'sO-cks between 'Var"1ous 

.... 1-



. ..(.1) 
points in Southern California·.·· . Those rates, amend.ed in , . (2) '... . ..• ).... ", ,". '''' .. ,', (3) .~. ", • I ~ ... 1 I '.. ." • , .. ~ • • " .. .' I. t , .,., i., 

· 1937 T 'W~re superseo.ed, oy other rates on May. 3l,. 1942'. "I' ,. •. I lit. ,,' " ' • " I' ,. '!I' ... 
• 4 , I ..·.·.t:.. "~ ,.,... '. .'. . ,. " 

~~chie D., J..'f:4f} s, a . hi:g!;lw~r carr~~,r, . on !'-u.g~s t.· 2', 1~4 31 fi.led 
• ., , • '.:. ~. '. ~ ... .. •. t I •• I r, ' ,. . '" . .. .. ' 

a pe ti tion in .which. he ,alle ged t~ t . during :el:J,e pe:r1'Od. Se:p:t~mper.. l2, 
• .", .... w. • .... ' .. ~ ~ ". '. ~ I;' f~' j • f" • ,I • ,1 '. r II, I' • I. , .... " I • '," ", '"It 

1941 thro'~.Mareh 9,.1942 he had hauled cemont ond sacks,for 
• .'. I r", •• "." .". ••. '( ) I '. ',' 1" 'lit. I • I. 'I • ".t t· .., .... • • . '4'. .. I .., .... 

Monoli th Portland Cement. Company~" '. Ames alleged .. tha t .the 193; 
.,' or";. ;. ' I"'·'~. I •••• "~".". " '~.~' t~:;'. ,::' ," : .... ,~:\.; .', " I'j~ I ,_ I 

a.'1.d.1937 deeisioX4s had.tixeo. a ~1n1)llUm ratt) on C0ment or,6~l/2 
, 10 j' 1, .. r' ': ••. ; "".~. • Ito .J: , ~ , " , ,..:' , ~ " ~j -, I,. ":" .... ( ~ I 'i ~ . I ' 

· .C~~~s ,P~l\ 100 ~pun~s J', p.l~s ,,~n, .. tmlo:a~:t?-g "ch2-~ge .pt on~.7halr., ~~nt ' 
It' , .,., , ., i •• ,. •. .' , ',., ... ,j~,' ... t .. • • • _ ., 1 

.' · p~r 100. ~o~ds ' .. 3J?d.!or,. ,tf10 , ~~.!:l~.J??:rt~ti.on:iof ~~,P.~Y ~.~;~ ... re~~;t"!l-
, ' ," " • •• • • I' I I •• ' I. , . .' ~ 0 •• , " I, I , 

ing,. a. ~~n1~~ .rp-:~c .. ~f'. ?.~~n~s. p~r :190 .po~ds;. ?-~d.,tf'lilt ~onol~1.~h 
"~. ,', I I ~ I" ."; • " I ... "... ~ ., .. , ~ ~. • 

'had paid Ames. 5 een ts plu.s one-half eent on the eemer.t I and,. 5-1/2 
... " :,'" ",' ',':' ~ ".,1 .... ',', .... ' f~'" "".,'!,; 1~' ',.... ,.' '= ".;' ,'r '., ,"" .' 

· c.~.~ 7$. ~n ... ~l-J.e. e.PP~Y';' .~~~~. . ~.m; s . a ~l ~Z~d, t~~ t .,M~~~ t~.~t. .. ~ O$>k. ~~e. 

:.~~s~?~.~nt¥t 7~e., ~~~,~::i?n.,,~~d.,.~pt~ :p~I,~~rt-o.~d .. :~f:r .~1~~~tmJ. .r?-tG 
'. on. ,the,~.~.o~od~t,1es .. ~n, ,q,~~s;t~~n~ be:~w.e~n,.~~e. :P91~~S ... i~YO+.v~d. 

• .. , iI' .., ... • \1 oJ • I "11 '., •• • ,...." f ' .. ' , ... 

According to the petition,. Ames. had !11ed ~n action to, reco~er 
(t ," 0,' ':,. :'" ~.' ,', ;' ',':' ",!. f .", ... ~ :, ,.' • ~. ". ': 'I j •• :-,.11 •• :~ ,'1 . ~J.' ;' 

under~hargc's in .the, Los Ang(!les, Municipal, Court on January. 30,: 1943 ... 
"' • f /, .... : 1 ~ '" ",~ ..,.it ; ,. ~I ".~" , ~ ... ~; ' •• '" f ~ 1,- II , • • ~ :~ ~ to. "',' ~. ." • }. , t • 

. . . 
· ~s 7-ss~t~d. t~t. 9,~h~r .. c~~ri~~s. ~~d p~r:f'9:;-%ll~d.. ~~ke. hau~.~,?-gi j' lll"g~d 

, • •• .. '" - • • •• '.'. '. , ' '... .. ;.. l.r ;' .... , lito I, • ' • ~'.'. f • l " ..f \, ',.. . ,f ,,':'. ' 

tho.t there should be uniformity, in, ,the ~:pplie~tion of re.te orde'rs" 
:.' . ; \ t4 :, .... "',' : .. ' '.' ':.:,: to/! :'!,' .• ~. ,. I 'I" ';' :.'" I • ': ",- d:' H' "f~ ~".',,"."" ~'. 14

",.-;" 

~~d ass~;-t~d. ~hc . P9~~~b~l~.ty,. ~f' .. 0. ~ d.~y?:r;-;Sf;~y pr.,d~~i~i9p's~,PY./~~~-
'. I "', ' "" ." I". , " j, '., • ,.. '.' ';. .'. ," f.. 
!',:r~~t. cou:;'ts, :ml~~s, the, .C~~ss~on. ~pec~.f~;a.~;y, d~t~r~in~d ;xheth~:r 

• ,. • I I " '. t,\' " •• ', .. ,ff . • I... t.. •••• '. ' .. , ," ", I ", I ~,. , 

.~r n~t i t. ~d",~ix~d .. Z!l~nf~ .. ~~t~$ .!9r .. t.."le .. ~:ra.:-~~o.rt~;C1~n~ i.;g.vo~y~d .. 
, • ' .'. t •• i", ." • ""' , • • • .,' ~"", I. '. I', ~ I. I t*/"" • 

,.1' Re L;,.h., ,&S" .. t .... -Rr c¢,·~te.,. ··39~.;C .• R .•. C·~·:49S··XDe(i.j,.s1·o.n~ 28334 in' 
,Case.s~l·'and.~. 40(1);. as:o-amended. by'. De e'is1on, .28425:: in" t~e':'seme' p'ro-., di ,0','. ';" •.•• ., ."t -... ....., ,', •• ,.,-cee ngs '. ..'~. . . '. . .. . .' . .' .' ' 

.'r '~::".-" 

. 2 p~ei$;?n )09?4, ~n, ~~s~s J~81~ ~~d.: ~R71. 
~ .' .' 10 I •• '. • ." <II f .. I.... ,.' , I 

:.3 . ?~cis~~n. 3,,~~l/~! :,~~h., ~~ ... l:~~~ • 
.4 .'Xhe poti~ion alleges :the transporte:t1on.o!"131 loads of .port-
:~~ ·~1~d.~~g·e~me;'lt;~%'om·.M<?J?ol~th/.~o.lir9~n1a~~to otr~i-a1i : , .... , 
·!'o.e11!:tY"·.de~t1nations \'1it:ti!n two nnd one,~r..al:f"·m11es· of' the station 
-or'; ltlrec', Cnl:ttorn:ta 1 aggregat1n'g. 4, 978 ~,OOO' pounds, ' 'and' ·:rour·. lOa.ds 
'or' empty cement: sacks" return1n~r'f:rom otr"':ra11'j:tic1l1ty po1nts··vi':tth ... 

··in. :twO:' and 'one~hiil:f"""Qlilos: of.' the' 'sta ti6n:·or:.Muroc; :Cal1:tor.o1a~ . to" 
.'.MopoI1th 0'£' an; aggregate wei~t 0'£"48 ;8,3.' pburld's .... 'JtI.JtI; U :-.. " :. 
," ". :-!:. : ~:.,. .., " "~I". ".: : ,,', '" tJ,' ; ... , ~ '. /l, ,I.~ ? J ,. : i , ~: ,# ~ ~~ , ~ WI • • , 

:-2-
-: , 



·.Ames requested that, a' hea:d,ng, be"had': and' an 'order issued 

'dete:rril1n'1ng whether' :c.1n~m:l" rates' had been,' fixed', for the, period a.."'ld 

transportation' indicated,:' and" it so I' the,'voI'Wlle ,6f'" rates so' f'ixed • 

. An'aiternat:tve~ re~,uest'.'was' that 'a.n,1nvestiga.tion~ be· instituted: to 

, determine' the amount" of' 'under'charees" , if', any, which highway' carriers 

'in the area should "be"'ordered, to' collect' f:rom 'Monolith' for'! sUch 

'haUl,1r.,g 'as they may h'ave":p'ex-foI'med"!ox- that,,¢ompany. 

The Commission' ,issued an':'order' reopen1n€(Ca'ses ':'3981' and 

4071' nror ' hcar,ing' on:' sa'id: pet1t'1ori~ 1l and" such hearing 'was ,had' ;on 

Sept~mbeI' 2 and. 3,: 1943. :, Also': set!' tor: hear'1ng' a t, the'~ same' time 

was.'Monolith v. ~/Case', No,_ '~79,' wherein'Monolith sought'an 

order'detc'rmining that ~rnin'1mum"rates' hlid "not' b'een' :r1xed,,~ or 'tha.t 

Ames be ordered to 'pay l"eparat:1ons'- c'cual'" to' the difference' 'between ':5 
, a reasonable rate and 'that' 'colle'cted .• 

.:rot the 'open'i.."'lg' of 'the hea.ring'Monolith"filed a: demurrer 1 

. answer' anct' :oot:ton' to', str'ike 'in."l"e'sponse' to the Ames i petit'i'on" ,'in 

'Cases",3981 and' '4071.,: se'eking' :;: vacati'on' 'of 'the, 'l'co'Pening ordor, and 

dismi'ssa1 of the petltion. : Monolith, sJ:sci moved" for' a, eont-1nWlnc~ 

of Case 'No .. 4679. : ThclTloti'onz' were deni~d by't-he pres.1d'itlg'cotl-

, :niss1onel" whel"eupoIi ::Mono11th.' ;t:'il~d" a di'smi'ssal' vii thout' p,re'judice 6 ' , 
'in the~ re'parati'on' proceedi.ng" 

',;' 5 '. ' 
,Monolith alleged 'that' during' the', ,Per'iod ',September, 12",l941--

'"!Zarch .. 9, 1942Ames'~r..ad: t'ransported'!06'loads of' 'c'ement'and emp.ty 
: 'sackS!', betwe'eri' MO';lo11tb. and'Muro~, ,had,' demanded 'and' received" a 
';r~te, 'of"5-1(2 c'entz, 'per' ~OO' ,?o~ds, ~d had in's t:itut ed' 'c'our:t , 
actior: u'Oor .. ~ -the "bas1s~ ·'that· a 6-1/,2'-cent' rate had o'een ,prescribed. 

, !.!onol1th:" further 3:l'leged t.'l').at' .b'oth' 'rates we're 'exo'rb'i't'ant '.'and . 
, unreas:onablc,1 ,'and, that' 'if' 'the 6-1/2-'ceht~ rate applied' 'the, :result 
'was a' depx'ivat1ion or 'Monol'itn's' c'on'st1tut'1'ona1' r1ght"-of'contract .. 
'6 

: 'Later".: on De'cem"oer: 5.,' '1944': 'the ,Co:nmiss'i!on, ,is,sued:;'an ord.er 
'a:f'smi:s:S:1ng: Case' '4679 v11'thout' prejud'1c~. :'(Dec'is'1on' '31$3,~" , 



3981-~ , . 

Monolith's demurrer raised the jurisdictional,ob,jection 
• ~ I' '. ( , ~ ',' : .. ' " • I.. I .... ',. ',..' II. ... '. 

that the Commission is without p011er to deter:li'nc the' ~udicio.l, 
I ' ., ,I I, ,. ..', i • , I •• ..' -, • 

qu~stion ~~ 't~ whether it' had 0xer'6ised its lc'g1slative' dutics in 
, ' • ~. '." . I' , • .. I·' I. 'I,' t) I • 1- • ~ .. ,# • :' " I. I' I I I. I' , 

'Orescribing rates, or whether or "not a previous order was applicable 
• ,', ,",' .:. , J ". ". '.' ~ ~ .' • ", ',' \ '. 7 ~. .,. .. ".... '.' : .: - "," ' .. 
to the particular freight in q,uestion.., Monolith took. the position 

, .,.... I '. . 1'* I . ~ . , " ":'0, I : \ ,. . ' '. • f ',' : I,;;.:" • I 

that the Ames petition did not requirG·the determination or any . .. . I.'" , .. . . i. ' " .,,- • I:' ": " .', .. /.. . I ". ',' .. 
ad.:ainistrative or regulatory problem" as reasoM.bleness· or rates 

, ",, .: : ,.," .t ,. • ~. f '"0 '. ., " • • , ~ , " ' •.• '" I... ~ . ~ .• , : .• 

was not questioned and rates ror the l'uture'were not involved. Th~ 
I .' • ~... , ' • 1 '. ~ ,,', :,' I • I,. " • II • I • • I I " '".. ~ ~. .",".. .. I 

sole issue being whether tho tormer rate:z fixed by th~ earlier 
'.. .... ';. , ~ , • t • (' II '\." • ~.. ~ • ' • • " ~' 'I i''',' , io£.' 

de¢isior~s had 'been applicable on ~articular hauli."lg, Monolith urged 
.1 .... ~ • "':' I' '.' .',.'. ' ;. , I " • ~ ", i J ' ',' " ,,' , ,_ • ., , ' ",' J • ,'" ~ 

that such leg~l question was one for court deter~ination> and 
I' • I • , ,f'," ", . { l ',' • .' '" '." ..... . • '. '*' 

presented :10 issue within the j~'iSd~ction of, t~e Com.mi~s1on~ 
, , , I " ~ ! • ~"'. I I.~ .' I • J" / '", ' ,I t , " \ 

Decision No .. 37534., issued' in D~cember of 1944", did' not 
.. • :,,,,.:.; ',. , .. I I' .~ t : J I ': ,r. : " • ~ .... 

• ,.' 01 , 

discuss the jurisdictional obj ect10nJ but. made declaratory f1.."ld1ngs 
..: I j 1 'r. " ." :. -. I • '.' ' ,. • : • ',.. f • ~ " • ., • .' "..: f 

to the effect that specified minim~ rates Md 'been established and , 
~ ~ .,' .\ I, "f~.:'",' ",:"':,~,,,~,.\,'.' ",' I:, ',' j , 

were applicable on the particular shipments which had moved in 
, • ". '.' , ••• , ~.. ' .'.. •• I .' •• ' ".' I ~ " .. '1 1 .: ~: I ~ • ~ ',: .' • "', .' • 1,.' ,iii I ~ '/ 

1941 and the earlY part of 1942~ It'was ~lso found .that such 
. , ~. ' '.' '.', ," .1; ~ If, I '. • ,. , ••• , ". •.•• ~ ....... 

minimum rates had been superseded on May 31, 1942~ that rates, for 
, "f '/ • ..',.. ,. '.~'.,:.' • 'f""; ,'t' .,'., ,,: .<~. ~ ~. 10 ..... :. " I., .... " • 

the ~ture were not in issue, and that th~' matter did not involve 
<. ' ~.' ,f' "., '. :':"".. ,': • " " ':'f'" . ,.,. " . ,~, ' . ~ , . 

the reasonableness or any rate.. The opirl:ion conc1ude,d as follows,:, 
, I, • j .. ", " It", , ..It •• • ~ • • • • ~ .' '. '. I. 

"Since these proceedings were reoper..ed .only f.cr . 
the purpose or:determining ·wnether or riot the'Co.m-· 
mi,ss1on ,prescri~ed 'm:1:n::1:muln 'rates, for the 'transport·,i .... 
tion,herein' considered, and;' the 'volume 'of ,anY,'rates . 
so 'establ'ished)"'no' 'order., is; necessary other 'than' an 
order· d:1sc'ontinuing the' 'proc',eedings. fI • 

t,;·" ... ',:';;I,.~·.,,:" ' .... :.' ",',,' .•• ' /' . 

7 . ', . "'.'t"'" ". .' • II .># ,.". "" " •.. ,I' · ....... " .. 'I .... " ........ 't,.._.~,.. ,,~,_ ... , ...... ,ot •• ,1.·, .'1 " .' 
. Monolith also urged that under the Highway Carrie:rs 1 Act under-

charges may not'"be 'e:olJ:ecteO: . from a 'sh1p~'er" ; ,~~'hiIe 're'ecntcourt 
deCisions 'b,a've·'::'sus.ta1n:e'd·the 'r!ght to ·col,lc'ct,. under'charges.' under' , . 
that, :statute (Ga.!"dner v.' Rich Mt:S,,~"CO:f (A.p·r'il·14~ 19,~5Y.,. '6~ A~~ .. .c;;., 
86~'·'~',lt·1(!':tv. BcJ:l·'01.'1 &. Ref':tnirrg: :«o ... ;.(S~p,t~· 7,1945)"., 70 .'A .. C"A-', ':; 
8975·,: c(ol.'l,e~,:ti·on ;Of.:,.a$se~t~,d.. ·;..;nd.e,rcb.eir ge s' . fs 'not :inro1 ved ,in ~1:s:~. 
ro6p'ened; 1Jroc'eedi:ng, ... ··," ' . -: " ., , " ,I ',~ .•• ," , .' .... , • ~ " I, '. 

i~ . .,' .\. : It /. 



e 3981y ,et 0.1.-
DR 

A petition tor a rohe~rine of tno 1944 decision was !1lod by 

MOnolith ~~d renearine was grantad~ 

The basic question, as already 1ndicated~ ,is whether the 

Commission !!lay :::Jake declaratory findings" 1..tnaccompan1od by a:n.y regu.-
latory order, detGrI:lining what m1nimum rates" if a:n.YI applied to 

particular shipments hauled some year·s ag~". 'N1.ay tho CommiS'sion nOil 

construe oarlier decisions whien arc no longor offective, for tho 
solo purpose or finding whother specific minimum ratos had boen OSM 

tablished, effective, and applicablo on particular shipments mado 

ovor a six-month per10d bog1nr~ng in Octobor or 19411 

Declaratory relief ffhas its origin 1n statu.tory enactmont; 
the nonstatutory law doc's not rocognize the remedy which thus is 

accorded. fI (, Cal • .1~ ~ Supp .. , "1944 rcvisioll., 116,) Authority to 

administer declaratoxy reliot WaS eonferred upon the Superior Court 

in 1921, (C .'C'"P., socs~ lo6Q;.1062 4 ) T!).e Sup:rcmo COIJ.rt has no j'CU'''' 

isdict10n ovor original app11cations for doclaratory re1icr~ (Walsh 

v. ~a:1.1road ... CommiS§1Qt), 16 Cal ... (2c1) 691.) Such. reliof' o:r.ter..ds to D-• 
dctel':n.ination of questions as to the construction and operation of 

statut(;!s" ol'di..."la.nces; e1ty charters" .ctc. 'MODQ&W v. Dopt,. o..t 
Ylatqr And rOw.C1:, 48 Cal" App .. (2d) 746; ~ v,. Civil SOr;£i99 

Co:n!r§ ('" 21 Cal .. (20.) 39'9~ 

The Public Utilitios J.ct doos not specif'ically authorize the 
CommiSSion to accord doclaratory raliof'~ For example; that stat~to 
dO¢s not er:;powcr the Comm1ssion to :ne.ke general ad.judications as to 

ut11ity statuSJ No p~ocecd1ng is auth~r1zed tor the more purpose or 
determining that quostion. Xho Commission may inquire into'~y aet, 
done by a public utility" "and to malta such o:r:clor" ~s my 'be n¢cessary 
to compel such utility to comply with tho law, but tl'lo statuto "docs 

not authorize a proc~eding tor the solo purpose or' inquiring. and 



determi.."l1.n.g vrb:~ther 'a 'p~r·ticular person 0.1' co:::pc>rtl.t1~~ i's ca.rry;~..g :9n 

a public utit·1 ty" or is 'engag'ed 1n' 0: priv<'3!teen:te~pl'.is.e.11 ~·(Hola1?1f..l"d 
....... "filii ' 

"i.vimteV'er,:Ql'der ·'fJUJ.'1,be'necess:l.J;Y ~in' th~',ex-er'Ci$C 'o:t,1ts tjur,is,d1ction. 
• ,I , ........ 

(Motor. TIBrl,Zj,1;i 'Co, ·,v •• )~~ilI9Ad Commi:si2;rt.r ,,18"9 .Cal,. ,SZ'3, 59,2-:) Me. 
, . 

where ';j'u:i:Sc.ict.:ton ·,to' !llal~e ·,the. order .,,de:pe:o.ds· upon the . .ex~.st,enc.e .. .ot 
'eertain ,facts" : su.ch as whether 'OAC "1;s. :,oper·atins. as ' a. ,,:public ut:!.11 tY." 

. . '. ., . . , ",' ~' 

',t'he'''Commiss:1:on ·bas ·',~tpoVler .. to deterlrl.:r..e· the' fa.cts. "u.po.n tl'l.e .. oxistenc.e . " ,'..., . .." 
'\01' "rthicib. it' was ,au.thorized ',to m~J;;e' the' or.de~~" .. ~Pl"gd1;l.2ers Tran$122tt §.-

,"," • ~ ...... ... ,,'" .,., , •• i/f II • 

,'.tion ,Co. ''V • .Rsii.lt0tisl C9Qmi§.si9~,! 1,1,76 C,D,l. '499" ,.,09.) 
:'!.n; E~', ?e~khp.m.; ·CornManZ., '30 C .E .• e. 5$?-, ·.app11~~t, re~u~~ted 

. an' , order"cont1tm1ng, and<de!j'n1 ng';opel'ative rights ~lleg~d·, to have,. been . . . '... ... 

'cl'eatedbef'ore the"roquir'ement: oi\ eCl"ti:f."1cat1on'I,i.."l:' ~9l:7.. ·,Certa.1n 

. Pl'otestaritz"movedr to' d.1'smiss; the . a.p'pli¢~:tion. upon, 'the. gr.o.q.nd; t.hat .,t~c 

" COmIc!ssion 'was·v~thout,:jo.r:lsd.ietion:. t~ :t',~d:eX'. a ... d~c~~at.o;t'YJ jt:J.~gm.ent 

'.' d,e!'1riing' or· '¢o~ .s.t:i!ch.:'-r.lghts. ·,':Xb.e·:t'C'ol-pon,," ,the 'IC9mJ?is~~n·, ,~s,~,:1.-

· t~~ted' its . own:.-':tnve s.ti:g'a.t1on' , into' ,the- "o~rat;tons', ,of .. ,the a.~~1~.~t .... co~

pe,:-ation. ; . In. , sUch ,i:lves.t1ga:t'!.on' :pro,eee.c1;1ng.~tb.e',:.c;.o;tp.or,a~;ton:,·aas 

. 'Ol'd:ered~" to; de sis t, "COmI:lOrl' '~'l'l'l'icr· tQp.e'l':a.t:io.'ns .. ~x~cpt. ~s' ;~o .. ~ert~1n 

i'points'·"6etwoen:wb1cb., :it 'was·'tounCl;..tllat."t.he."~ol'poI'lat1on had ,boen. opo.:r-
" • ~ 'II" 

a:.cing', 'in:, :good ':,:Caith :bc:Core', ~I9lQ • 

~'·Aga'5,;n/ '1r.. ','authOrizing. a jU.t1'l~·ty·. co:rpol"a:'t1~n ~to l~f3.s~ .. p~~p

.~ "artY' and. .to:·<l1;s:cont1nue'~u't11:tt7·. busi!l.c~s.", tl'l0' IC.omm~S,1on, .. b.as' s~a;ted 

····that· '1 t:~C:1d ~'1~xlot~' :believe., 'tl~t ::Vle ,have: \sUft1c1:cnt .,autl?,ol'ity . to.,.cn,~e:t' 

: , an ; 'oxde:: "d-cielar'ing' , .tha t " .the " eo;r:pora t10n "1s, :AO "lo:neer, a.. ,p~b11~ . u.tit:t ~Y .~, 
:~(E.e.'L09M::5~/ ';34 'C~.R.c. ':'137). ·ll~38;, .. sec :also,,·colfc~r,1ne. op:;n1on.~"of' .. Com'" 

::niissioner- :Carr ,TO ,declara,to1'Y :·j,udemonts .. ~~ .. A:r~t:zona.. ';f¢1.1son .Co , v.:.§su. 
-.,. " •••• .,..". I ... ,." 

::.~:rJ:'a,s:-'?owgr .. 'co r ;~,: 31.C.R .C .. '699:; : 613.) 
: : Petitioner' Ames .l'elics.··op:· .. Entrem2nt .. v .. !.J,.';~l)~tei.0!hl·, ,;13 ,C<:l. 

, . . 
~,-;; ~2d~ ~'290,t: as 'deci'S1ve"'of tho', jur1sd1ct1o~1' .CJ.ucs;t1Qn .. :.,):l?a:t ,ease 

~,'-6-



3983." ,e:t 'aJ. .. e , .PH 

, .• ; '-.. i" If' \ ,. ," ~.' I ~ ",' .i ' affiroed a Comc1ss1on decision which ~cund that Entre:ont~ a priv~te 

carr1er~ had charged the Departcient bf Pubiic V{or~j les~ thati'th~ 
app11eable I:lin1muo rates tp,eret6fore :t1.."teO. by tJ:i~' Coe1ssiori; .ana: 

'. f ; •• <,' 
~t@r~Q" Zntremont to colleet the a:mow-it or tijC un.~etcho.rge and to 

• • ~ It· '. '. I" • #', '.' J' .. 1\ • 

a'b . .s:t~~ !'rom charging less than: tl'ie esta'b11s'h~d' ;.tru:cium rat~; No 
. • • . I' .. ' , 4' \ ..... • , . ' I to " t"'· .• to ' _' " 

q~-e$t:iO'.r:t o't deelarato-rY'r-eliet wa's involved.' 1rr th~\ En'trc'mO.c:t case .. 

]t :i;s' otten' nee~sarf for the' 6o_siI~n t'c' ~o.ni.t~u~' 
st3.:tu.tesJl tar:!:1'.ts:, ru:ld: dG<::slS:!!OM' !!n: d~iet~.niig, the' aplh~'opriate orde"r' 

.... 1 "" t • .' III'" • 0( " 

to~ be ent-ered 1n n p:artt.cut..,;r' p'r¢¢oo1t~rig'~" Urid.ei''' su.c'li: c:!rcums'iarJ,cGs, 
, •• ~ "It. to J '. I_ Of ,t, ~ 'I'" • I,' 'II" •• 

the: p,owe:r. to', exe~ej,se the" j.ud1'd1~' f'Uriot'j;on' of eons'truet1on is 
e,s~en't¥ial: . to'. the, exerc'is~, 0:1': :r~gui'at'ol:7' aiith'ority~' But: th.~' r'eg~ 

. , 
... f. '.. • f , , {&' .. ' •• • • .... " /' , ~ .. , .. , '".' ~ • 

la-tory, s:ca-w.tes"do"no't', e'onfer:'upoif'the Co,mm1'ssi(,~'th".e' PO!'t€X' tC aecord ..... 
• . \...... ~, "'~,' rI I ... " 

.... ' ., • •• Il1o "' ~T.. j I" .to 

de¢l~.a:t,oI'~ roJ..ler.' by.1 th:e~ 1s:si1e:.nee c;~· an: e:dvis·ory'·optil.1:on \.,h1cn . 
:ne:-ely: eo.ns:t;ru:es:" a ,t'ai·1'.f'·ythi¢'~·1s~· neol'l~nge:.' ~ '; effee't ~~ and )wni~b. . 
Ol'1.ni~ll:. is;lno:t'; a¢coml'an1Gd'~ bY-I ~'!! .. regUlatory" o:r;d:~r· •• 

Renear'oIOlig'iof '\Dec'is1o.c:"~N 0';' '37534" nav1ng'::''b6 ~i('ha.o." ',., ana: : 
, ,.' I' ,. l ·1 ." 4 II I 'f' ~ 9 • • ~' • 

th,e.,Com.m.is':;'1Orl·!:Qe1rig;~ of ~tl:ie;(o:P':Zriion" that 'it "is 'withOut" jurisdietion 
• '" I I I' ~ •• l t 

to, ·aeco:r:e.'. 'the·.deel:aira't'Or.7' :rel,:t:ef "sctiga.-:l'by :PGt! ~..toncr 'Al'cbj,e' D ... 

, • • ",,, .",,. .' \.' • I' .'" 

IT:'~Ie,OBDERED~·:,to:at ~ei's'1on'No'i' 37534 'b~" a.n.'d.it' is' h~:reby . 
Ya.c:atae.·, and' .. set·' as1de),1·~d' the' :roo'pened"'procee'd:'Wgs' here~, 'd!~~ori~·· 
t"·"''' .... d;'· , ... ....... \i4r,""iiW •• ,f ..... 

" 

7·, ; ... ~, 
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The Secretary is ~irccted to cause a copy of this order 
to be served upo,Q. .~.l'cb.ic D .. Ameo and upon l'!onol1 t.h Portland Cement 

Compan.y,. 

This order shall 'become eff"ective ·on the tVlcntieth Clay 

af'ter date. -;;th 
Dated at San Francisco, Ca11tornia~ this ~ ~ ---dayo! 

November~ 1946. 


