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Decision No.. 3}~~B~ 

BEFORE THE' Pi1B~C UTIUTIES CO~SSION OF TH~:- STATE OF. ClllFCRNIA .. ~ 

," \ 

) 
R •. D. Beckner; Hilda :'eeper J Elizabeth ) 
Hoskins;,. James Kiholm,. Ger3.l.d Die!'endorher" ) 
C •. L. G~ult"FrankGiltner,.George Bozzelle,. ) 
D.nd Frru::k ;.ston,. ) 

Complainants" ) 
) 

-7S- ) 
) 

Rich~d S •. Otto, ) 
:Jei'end£mt.. ) 

.-----------------) 
And:ew, Renetzky, for. Co::lpla.i!J.ar:.t~ .. , 
Ric~ard S~ Otto, for·Defend~lt. 

C.P! N I.C N 
~------

:n this proceeding,.R •. D.,Be~kner;,et al,.residents or· landowners of 

the unincorporated town of El Morro, in S:'.n Luis Cbis,!'O. County,. cOillpl.:dn against 

Richard S •. Otto, .. a real est.:tte dealer -of Hollywood" Los Angeles County" and' 

allege that they hGve received w~ter for' ~everal:ye~xs last· past from ~ system 

owned .:lnd operrited by Richard S., Otto, . P~'irig comp~nsation therefor: at' rCLtes' , 

ranging from $0.50 to a o"lXimum of ~1 .. 50 per' month; that·. defendant· has organized· 
, 

an a~sociZl.tion known :lS ,Baywood Perk EstJ.t.,~ '.:Lut . ..:.sl V,'~ter Users" Association: and 

is trying to force complainants to join,such assoc~~tion.or· be cut: off from water 

service;. and ask the Commission to find :md decl~re s.!lid w~ter' syst~mto be, 0. . , 

public utility and to f~ ~quitaole r~tcs •. 

Rich~rd s. Otto in his ~~swer ~dmits th~t he is the owner of'the w~ter' 

system but denies th.:.:t compl.:.in:.lnts have been recci vi!'1g -.vater. from 0. comp~ being 

operated by him;,denic!·th~t he organiz~Q the Ba~~ovd P~rk ~utual hater Users' 

Association; and denies that· he is t~~ to·force- complainants to ;oin said' 

mutu.ll association or that· he is ::.mposi.~g on co:npl~.inQ.nts new and excessive rates .... 
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De.renc,~nt n.lleges, among other thing~, th(l.t he has made no chm-gc for supplying 

water, for rent or compensation for the ~se of said water system, or for its , . r·· 
maintenance and repair; that prior to 1932 he £urnish~d water,free of charge 

, ". f • , • • 

to several users and in 1932 turned over operations of t~e water sy~tem to the 
" I ., • 

users with the understanding that they would form a lIlUtu~ wo.tex: association; , 
. , ' .. ; , . 

th~t he has ~de no ch~ge or received compensation for supplying water to ~a1d 
'" .: " . ..'. 

users or any of them; and that he has personally borne the entire expense of 
, ',,' . ' 

repairs, maintenance, depreciation, und the installatio~ of new wells and ,pumps. 
, • I·' , 

The defendant further alleges that tr~s CommiSSion has no jurisdiction in the 

matter ~d prays that the co~pl~t be dismissed. 

J;. pu'olic he~ing in this ~ttcr wo.s held i."l S~m Luis Obispo before 

The subdivision legally des,cr!.bcd a~ f'lTown of El ~orro" was recorded 

J~nu<J.ry 24, 1889 as Baywood Park Esta,tes and is located on the shores of 

1Zorro &j", about 12 miles from the city of San Lu.is Obispo olnd four miles south 

of the town of Morro Bay, in San Luis Obispo County. The subdivision contains , , . 

approximately 1,000 acres, divided into various sized ¥arcels or lots;r~§, 
, . '" • • , I ~~, • > '. \..' ~ 1. 1 

in 3ize £rom 25 x ~25 £eet to one-h~£ aero. During the period £rom ~922 to 1926# . . . , . . 

Mr. Otto pJrchased the unsold lots in said subdivision, coml'rising about 80% . . . . " .' .... . . 

o! the entire tratt.. Therea!ter he actively promoted the sale of lots therein, 

',' " 

Mr. Otto installed a water syst~m ~o serve El~ood.P~rk ~s~ates in 
1927 and 1928. A cased well was sunk Z7 feet deep. An clectrically-driven 

l· ~ 

pump di~chArge~ into the distribQtion sY5tem con~i~ting or about 19,POO reet or 
• , . I .. .~ , 

mains from 2 to 4 inches in dia~eter. For.merly ~torage was provided by an 
. .:.' . . 

a,OOo-gallon wooden tank loc~ted on the highest point within the subdivision ~t 
, I .' r 

an elevation of 151 feet aOove sea level. This t.:mk ha~ be~n de~troyed mld ,no 
• • t '," :0- ,', I '.' •• 

storage is avti).ablc. I\, second well, h..wing an 8-inch casing inside n 12-irich 
. '.... L,' ,',. ' • 

cas1ng, wa3 completed in ~y, 1945. ~ third well was drilled in October, 1946, 



with .l 6-inch casing in a 'gr~v~l envelope.' A new pu:nping unit, reeently has,oeen 

installed con.5i~tins of a five:':horscpower 'ele'ct'ric motor direc~eonne~te,d ,to ;a, " 

turbine pump, r~ted. at 75 g~llo~s per minute .lgainst, a prc:lsure ,of 60 PO\U'1d.s pex: " 
, • • '. • I ~ 

~qllUI'e inch •. D1.U"ing th~ yei.r 1946 defendant has inst<'llled. over. 9,000; .teet of , 
, ' , 

2~ and 3-inch pipe~ 'At the present time'there '.:lre 'l!bollt"33 'cons\lm~rs, none 

metered. 'Repo~s indieated th;..t 'the water ~I,l.pplled.. by'·,tl".e.' ,systom is sort, .an~. of 

ex~clle'nt quality." Many of th~' pre:ni"c~ 'Within'the"subdivi:;ion obtain. ~t~r ~ 

from indi v1dually~~¢d ;'ells •.. 
. ' .' 

Mr. 'qtto te:ltifi'ed thc.t 'he is the' owner "of the water ,system. , 

Altholl8h n~ detaiied in;;~nt6r"j'o~ appriis<ll of the property ,was presented" .he, 
, .. 

e.5timated that to th~ date of 'hearing in thi~ ~tter,he had invested in. the 
I ,_. .,: . 

water works f'acilitie.5 at least'$25,OOO.· 

From the record. it' is el~ar' that at' the out:set' Mr' •• Otto, did not ch.lrge 

the consumer:! for W.lter servi:ce; However,' it' .lppe~r.l that' from, t,ime to t~e, 
• ,. J • 

subse,=!,uent to the ye[,lI' 19.32; he urged t.he consumers to orgllnize a mutual 
. , 

~~~ociation to oper~te, ~tarn ~~a distribUte the water and' to collect 

charges for water ~ervice~ The t:.tle to the :sy~tem however was to be held by 
" , 

Mr. Otto: In the spring :.nd su.~er ot 1932 meetings were called by def.andant 

but were attended ~y only a rew~ about eight or rjl~c, out of ~he twenty water , , 

users. kJ a resUlt of.' these meetin,Ss serVice a'sse:ssment~ were 'e:J:tabli:Uled 

ranging from 50 e~nt~ 'to ';1'.50 'per month .'per con~um(!r,. In 194.4 and.l945 e.f.'for.ts 
. , " 

were made to obtain sign3.tur~s of all w'ater'users on a!printed ,:form of . , 

, '. 

u.:ter" a"sociation in whi~h Rich~d :s. otto"was"secretary and treasurer. ,By-:-laws 
"i' " " . . • '.' 

£07 this as:soe1o.tion were' prepared'.'by Mr. ··Otto· and, submitted, ,to and, adopted by 
. ' , 

th'e association. ~ th~se' by-::,:!J,ws' the' M-ne or'Baywood' Park, E:J~t.es. !Altual iV,ater 

~;er." ~soc~ati~n wa~ ;aU'.tied and estaollshed '.tor the: use.:of:the .org~zat~on 
"" I • . ,I I 

which in turn reeeivedrrom'Mr. 'Otto'the'righ-t to operate ,the .. water system without 
, , ' 

eharge or l1abriity~ 'Owner:3hip 'ot' the ·...vater.~sYstemwas aeknowled.ged, by said 

.. . :3 --
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In' the lY.tter Put. of the year 1945 , 

~ . . • . I . " '.' 

QS~ociation a 'salary 6!$15 per'month!ormanag~ment o! the water 3y~tem ~~d the 
... , . • . I .• 

collection of bills tro:n the water 'u'sers. '",dCl1tion31 compensation was paid 
. , '. I' •• -.. , ~ J ,\'. • • ' . 

Mr. To:-ke1son by Mr. at to' who also' !urni:lhed' whatever 3.Qd.i tional money was 

neces~~ry to mAke up the deticit ~'thc cost ofop~r~tion'and r~pairs to:the 

• t • ~ 

On the "lSthday of 'May, '1946, the B~oocl 'P;;";k ':.4ui:ual ~lnterU:l~r,,' 

A3sociation held a meeting and'e~t~biisheQ a new s~hedUl~ ~£ ~~tes, ra~ng fro~ 

$1.50 to $3 .. 50 per 1lX)nth, ~ce6rd£ng 'to dlas's of use. 'N~t1ce of thi:l increa~e 

,in rates was :lent to ill consumers. 'FolloWing this mee't~', ~b~cause of 'prote:Jts 
• ....' ,I • ' • " ~ • • • • t.", .: . 

made by many of the consumers~ a letter was sent out by the secretary of the 

aO:lociation, under datI! of Aligust 8~ 19~6, to t'he e!!-ect that all ~te'r se'Mce 
• • ~ " I ,': _ t .' • , ' . 

would be di~continued three day's thereafter to all consumers who had not 
. ..' I":" . . '~. 

qualified a:J member~ of the nS30ci~tion; This qualifie3.ti~n consisted pr.tmarily 

of the signing by the water user or a new and revised toz:m call~~ ~'Ap~lica~i~~ 

for Membership and Water Sernce; i, A substantial n~e~ of cOM~ers ref~sed 

to'Sign ~he application "'~ ctemanded and 0.1:;0 refused to p;;iY the :inc;e.;:,~ecl ;a~e; 
~stnblished by the a:Jsociation ~d £nst~~d tiled the !~~ compiaint'in this' 

proceeding., 

The te:ltirnony of witnesses shows th~t at lea~t Quri.~ part of the y~ar 

1932 clnd thereafter, the rate of' $1: .. '50 per month pe~ co~;Wnc~ had bee~ coll~cteQ 
. , • • .'.... ..' .... 'I., 

for water service a:l a routine duty'by various'tract :nanz,.gers who ,were resident 
. . '. ~ ! ' 

agents' in crmrge of the sale o{'lot's' ori'tMs t~act and'in the employ o! lfl.~' Otto: 
, -. , . . "', . : ' • '.! i~.. '" f' •• • .' ~ Certain of these tract managers testified that' during their ter~ as local 

m.:mager:J the'monsy" collected 'boy' th6:n for~ w.iter serrl6e was" deliv~~'dto 

Mr •. Otto, usually 'Qeposited in thu p~tiy' CD.sh' furiQ~.· R~e~ipt~ were give~ to tho 

consumers a~ pllyment'for'waterseTv16e rendered"· uthoUgh:a large pr~~rti~n'~f 
• ....,. :.,.. • I 

the water users were not 'members 'of the assotia:tion'organized by 'Mr. ·Otto" the 

4', - -
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record shows tr.~t ~o w~ter serv~ce w~s discontinued to ~ of the non-~emoers of 

the org~niz~tion b~c~use of the f~ct that they had neglected or refused to join 

the ~$soci~tion nnd h~d not signed the re~uired form of ~ppl1cation for 

:nemoership ond for w.:.ter service.. The evid~nee shows th~t during the yexr 1946 

one new lot purch~ser, not a consumer, applied ~or w~ter ~ervice ~ut was 

refused unle:::s and until ~'le si~"1ed the ::::.bove-mentioned ippllct.tion for m.c:mbership 

and water service. 

The t:vidence shows th:~t there is no Ncital 1."1 any of the sales' 

contrclct:l or d.eeds of convey:mce o~ the lots sold in .a~ywood Park EstD.tes that 

gives to the ~rcr.aser ~~v inter~st in or right to oper~te the water properties 

serving the subdivision.. :;othing is set forth in either of th~se two types of 

instruments which Nferz in :lny wet wh:ltsocver to the for:nat!.on of, or the 

re~uirement of membership in, ~ ~utu~ water comp~"lY or ~ssociotion .. 

The testi!nor.j" of l!roo Otto ~nd tee record in this proceeding bears out 

the fC1ct tn<.:.t v:bilc water und.cubt~dly w$.s supplied freo:: of ch~rc:;e for SO;:lE: 

undet~rmineci ?criod during the e~r1y st~gcs ot operatio~ by th~ de!end~t during 

the ini ti~ st ..... gcs of the s~l~s c.:-..:np.:ign in 3c.y .... ood Park Est3.tes, neverth..:!less 

:lcid defcnd,:;.nt did. IlUk~ certain f::'xec. ::IIld no::dna:. ~h.'~rges for water service to 

his consumers' i'rom nt l.;:~,st the :!!iddle of the year 1932 to ~y, 1946~ Undoubtedly 

continuous efforts had been ~de by Ur. Otto to prevail on the consumers to form 

the mutu:~l org~:.nizr.tion to take over th~ ~ctu~l loci:!.l 'pl~t management and 

operation .. 

Th~ revenues at no time had oeen sufficient to p~y for th~se costs. 

During the time the w\ltcr s~~ste:: "Ias :n~I!l?ged byeztp:oyces or resident sales agt:nts 

or Mr .. Otto, and thereafter b.."'ld up to the present time, 3.11 ac!d.itional f1.1nds 

required lor rcpcirs end other operating expenses were furnished by the owner. 

One very import~t fact must be noted andth~t is th~t dcfend~nt still considers 

it nE:CessDry to m\lint.:dn ownership of this w3.tcr system in order to protect his 

in~~rests in th~ unsold lots in the tract~ Dcfendr.nt furth~rmore still hf,s the 

rc~ponsibility to pay the costs of extensions of ~~$ ~d other LCW construction. 

-5-
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From the r~ct3 ~et forth ~bove, it i~ conc~usiv~ th~t defend~nt h~$ 

for many ye~rs lMt P:lst ddivercd w~t0r ~or co:npensation t~ l~t purch3.s.;rs and 

rc:;ident~ living in Bt4.Y"'ood P::,rk Estates. ~i.:lter ros been so :;old to custom.er~ 

whether o~ not they were members of tn~ recently organized B~ywood Park Estates 

Mutu~l Water Users' hssoci:..tion. It is cle~r, therefore, thilt in so doing 

Mr. Otto h:):; dedicf.-lt~d his w.=l.tcr 3J'stem ~;"'''ld w.?ter servi.c~ to the public use llIld 

is therefore subject to th~ juri:sa.iction ,'1nd control of the ?uo:ic Utilities 

Commission of the Str.te of C,'l:iforni.:,'. In f~irne5s to ilr. Otto, it snould be 

pointed out st this ti=lc th:..t the rates ch~rgcd for w~ter service at no time 

have been exce~siv~ or un£~ir. He has :~dc ~ sinc~rc :~d hon.;st effort to 

permit the water users themselves to operate the w~ter ~yst~m to r~duc~ exp~nsc~ 

to a mini."llutrl, rot the sp.mt: time willing].:,' providing funds neCOS$~ry to p~y for 

deficits in opor,o:-.tine; costs.\'ibile t.he 'C:>m:r.ission ... 'ill, under tht;: CirCUJllSt<lnC~::5, 

be forcca to direct the r~-inst·'ltc:ner.t of the origin.:.l rut(;:s cho.rged b~fore the 

incrc(~ses o~ 1946, ncv\!rtc,;:less it is Ncosr.ized tr.::..t s~id rc.tes ~y hot produce 

revenues equiv~cnt to the total costs ~r m~in~inine ~~d operating the pl~t. 

It i:; cleur, ho,/;cvcr, th~t neitnc:r the :nutu~l :.;.ssoci,.tion nor dei'en~t hud 

~lJthority to i."lcre;.;se thl;! cxistine; r,:.tes. Th~ prop.::r remedy 'for reli.,£ in this 

situation li~s in th~ filing with thi5 Co~~ssion of an ~pplication for the 

establishment of just and r~asonablc rate3, includi~g both !~t :~d ~¢ter sch~dules. 

The evidt:nc~ shows th<?t at the pNscnt time no stor.lgc fc.cillties exi:st. 

ThQ Co:nmission' s .::ngineol", i.:r. ~. Ron::.ld Fo::ter ~ ~t the ti!ne of the hc,:-.ring 

reco~ended that ~ stor~ge ~ of suito.ble c~p~city be installed ct such a 

location and elevation ~s to pro~de ~ depen~bl~ gr~vi~'supply in case of 

~empor~ry failur~ of the p~~ps. The conto~ of the land p~rmits such storage 

wi thout th4'! exp~nse of ,m elcv;~ted t~nk. ;.. surfac\~ st:)r::.:.ge t,:mk or reservoir 

-6-



is mucr. safer and more necessary on ~o large a project than the present method of . 
• I • ~ : . 

dependence upon the present small automatic pressure tank. ~ccordingly, ~ the 
, ., 

Order which follows, Mr. Otto will be re~uireQ to proceed with ~hc inst~llation 
. . ~ 

of storage f~cilitie5 which are now vitally necessary for reliable and . .. 
siltisraetory ".'o:t,er service to this growing COlD!nllni ty and the protection of the 

heo.lth Md ::Ialety or its inhabit~tz. 

The record presented does not cont.~ sufficient evidence to permit 

the determination in this d~cision or the bound~ries of the service are~ of 

tr~s system. In order to avoid further di!ficulties ~nd controversies over 

territorial limit~tions in the ~uture, Ric~d s. Otto will be required to file . . 
with this Commission, subject to its approval, a comp~ehensive map delineating 

~ 1 ' . t 

thereupon the'service 3re~ in and in the vicinity of Baywood Park Estates. 
, . 

In view of the eircu:nstances" defendant will be directed in the 

rollowing Order to file r~tes for water service Ilnd rules c.nd regulations 

governing the sale and di~tribution of water to consumers. Said rat~s, rules 
•• • , •• ' l '.' II • • I' d •• 

::.nd regul3.tion~ sl':.all eliminate . .:111 ciiscri.mination" if any" betweer., con~ers . ." ~ , 

by reason or membership in Baywood P~rk E~tates M~tual W~ter Users' 

A~~ocia.tion. 

. . 
A public hearing ha~,g been hold in the ~bove entitled proceeding and .. ' 

b~sed upon the concl~sions anc tindL~es set ~orth in th~ foregoing Opinion, it is 

hereby found as a tact that the water work~ owned by de!en~t, Richard S~ Otto, 
• • I" ' • 

and serVing water for domestic ~d other p~p~ses in the subdivision known 3S 
" .1 

Baywood PolI'k Estate", in S!Ul r.,l,:ie O';jispo County .. is [:I, public utility and a.s such 

i" und~r the control ~d jurisdiction of the Public Utilities Commission of the 
, . 

State ot Cali£ornia~ 
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IT IS HEREBY ORDERED a5 i'ollows: 

1. That ..L\iehard S. Otto' shall file 'in '1uadruplicl3.te with' this 
Commission, within thirty (,30) daysi'rom 'the' date 'of this 
Order, in conl'ormi ty with the Commis'sion' s General Order 
No. 96, rates !or wcterservicc rendered in Baywood Park 
Es~tesi which rates shill rtot 'oe ;higher than, those: in 
eftect tor~he various consumers:in the area prior to 
June 1, 1946, suoject to appro~il by t~e Commission. 

2. That Richard S. Otto ,. within thirty <:30) day:s trom ,the 
dat'e of this Order, shill submit to' this Commi~si'on for' 
its approval four set's 0'1' rules.:md regulations governing 
rel~tions with his cons~ers, aachsetot which shall 
cont~~ a'suita~le m~p'or'sketch, drawn to ~ indicated 
scale upon a sheet 8~'x 11 inches in size, deline~ting 
thereupon in distinctive l:Iar~"lg5 the boundaries ,of the 
present service ~rea, and the loc~tion thereof'with 
reference to'the ~ediate surrounding t~rrito~~; 'provided, 
however, that such ro.:p or stcetch shall not thereoy'be 
considered 'oy this ,Commission or' o.ny other public ~ .. , 
as ... final or conclusive det~r:un.:ltion or 'establishment, . 
of tee dedicated .:lr~a of service, or any portion thereof. 

• ..... , I 

" ' 

3. That'Rich:n-d S. Otio, 'within sixty (60) days rromthe· date 
or this Order, shall 1'ile with'this Commission four copie5 
of a. comprehensive map, drawn to an indicated scale of not 
lcss th.:ln 600 feet to the inch,' upon which' shall 'ce' " 
deline~ted by appropriate'mcrkings the territor,y presently 
served.. This ~p should be relsonably accurate~' show the 
source and date thereo1' and include sufrici~nt data to 
determine dearly .'l."J.d: <iefini tcly th~ loc~tion ot the 
propertY'c()mprisil'lg the entire utility :!:rea' o!service; 
provided, however, that such map shall' not thereby 'oe' 
considered by'this Commission or anj other public bO~'a9 a 
1'inal or conclusive determination or establishment or the 
dedicated area ot service, or ~ portion thereof. .. ' . .. 

4. That Richard S. Otto, within ninety (90) <1:~s .from'the date', 
or tbis Order ~ 'shill file wi t.h. this",Commission detailed, plans 
1'or the installation '01' a wcter tank·or'storage,reservoir'of' 
not less than 20 ,ooo.:.g3.llon capacity, and prel~erabJ.y 01' 'about 
50,OOO-gallon cap.lci ty "to be' located' in Blocl.:' 50 of Baywood 
Park Estates'subdivisi~n, being the highest~p6int thereof. 
Such plans are tO'be subject'to,the approv<ll"of'this' ' 
Commission and said stor.:lge'1'acilities'are to be installed 
.l1ld'in operation in '.:!. m;mner'"satis1'nctory to ,this Comr.lission 
within ninety (90) days after ~pprov~l or scid plans. 

, , 

IT IS HE?.ESX, Ft.l'RTEEa ORJE.t\ED th<lt for all other purposes, the . .. . ; 

effective d.:lte of this Order sh~ll be twenty (20) days from nnd after the date 

hereof. 

-8-



• 
..;t;:£ /3 - C1ay' 

Commissioners.; 


