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Decision Noe .iSﬂd‘ﬂ
BEFCRE THS PURLIC UTILIMIZS COMTISSION OF TH= S'I.'ATEVOF CALIFCRTIA

In the Matter of CALIFORIIA ELZCTRIC
POTER CONPANY,
Complainant

Vi

WESA ZIECTRIC COQPEZRATIVZ, IC.,
Defeadant ..
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FENRY Y. COIL ozd Do L. €ING, for Complainant.

E. JOMN ERTKSSON and JAYES M. CARL, for Defcndant.
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2CTELL, Commiszioner:

California Zleeiric Power Company filc thts complaint ag:*.ir.sﬁ Yesa
Reetric Cooperative, inc., on Getober 22, L94o. The complaint alleges that
Mesa iLnteads to canstruct an electric.systcm.ffr the purpose of sorving(clcctrié
energy to the public within certoin areas of Sen 3ermardine Cbunty in the vicinity
£ the tovn of Vietorville, without irst cbtaincé a certificate of ﬁublic
convenionce and necossity from thiz Comamissicn ant in viclation of Socthon 50 of

the Public Uvilitfies Act. It was prayed thet the Commiszion iszsue an Interim

Order requiring Mesa 4o ceasc and desist from the prosceution of 211 such con-

struction of eleetric facilitics, and, after hearing on tie complainmt, it de
. > > 4 r
permanently restrained frem procecding with its oroject.
On Noverber 22, 1946, Mesa filed Lic er. The answer declarces
. . i

Mesa is o noneprofit corperation organized wnder vhe lavs of California for-

.

These parties will be roeferred to in this Opinion as Colifornia Zlectric
and lesa, resnectively. '
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sole purposc of suppiying electric cnergy to it¢c members. IU denfes intention to
scll or cistribute electric energy 40 the pudlic, an& cenies th#t-it‘is.a public
utility within the meaning of the Publi 'Utiiiti"s:Act.

A puolic hearing wac had at San Zernasdizo, Califérnia; on Decémber 12,
19L6. Zvicence presented at thad hearing revealed snat mcsé had then actually |

-

Yegun the construction of electric lines. Itz plans fqr‘the further coastruction
of facilities 40 be used for the gereraticn and distribution of electricity were
described. Inasmnch‘as Nesa asserss the right to proceed with zuch pLans without
authorization by this Commission, the zole issue rﬁiaed-by the pleadings is one
of ju}iédict'on. The aquestion whether public convc:iénce azd-neccssit'frequire
thé pfopgsed'construction of elocﬁric facilitics is ot before us for decision,
for Yesa does not seck tho gront of such a certificase. Tncn asked during the
coﬁ;ce of the Bearing whether it would soelt or accept a certiﬁicate %o reader
electric‘service t0 ke territory aerc iavolved ia th cvent the Commizsion cone
cludes that such autiority is a prerequisive %o the Jawiwl prosecutionfog éhc
ﬁndertaking, the revly of ¢ounsel was 1o taz cffcct‘tl::‘it would rest’itslcasc
upon the pleadings-an& not ask for allernative fclief ol an& kind, -

Bricfs were sdbséqucntly filed and th§ mather %as bécn‘subzittcd for
decision tpon tals bih, : c of law, The.COMﬁiSSion iz compeilcd to the
conclusion that Nesa is a 4 : it must_be ordercd to desist
from the further qonstruction of facilities uarlil it cbtains a ccrﬁificatc as.re-
guired by SectionVEO of the Dublic Utilities Act. The b§sié factﬁ are not in
di;pute. | H

‘czal's 2s of Imecrporation were Iiled with thc,Sccrgtary of Stato

on Maxch L, 19L6. It is evidens that those recponsilble for iis. organization were

hopeful that they might qualifly for a loun by the United Stotes throush toe modium

of the RFurel Electrification Administrastion. The foderal stasute ¢reating that

ageney permits loans for rural oleetrificavion for the furnishing of clectric

energy to persons in rural arcas who are not recciving ceatral station service, and
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that such loans may be made to "por ons,.corporations,",at s,'tcrritor-;
p~divisions and agencics thercof, m4n1C¢p_li ties,. poonles tility
districts and cooperative, nongrofit, oxr limitcd-uivzden.. associatior.s. organized
under the laws of a2ay state or territory."
Article II of lesa's articles of incorporation as firsy filed, declares
that purposes for which tn» corporation Lo f{ermed axu

"(a) To gemratc, manufacture, purchace, acguire 2nd accumulate
electric energy for its memkers, ~rd, on lines purchzzed from a
Dublic utility cormoratinn, to rencrate, T nu-ﬂcturc. nurehase,,
ceouire and sscumulate ¢lectric oncryv Jor it mocors ond for
nonemember SHAZLTCrs,, and %O Lransmit, distrioute, furnish, sell
and d*gpo, o2 such electric eacrey o its mcmbcru and, on lines
nurch.wcd rom 4 wublic utilite co"-aommo.u 10 o "n.,m“', Cig-

ribute, fassmish, sell and Adswosc 0f such eleetric enerev £o
it.. memvers sag Lo non-momber consumers, and to construct, cneet,
purenase,. Zecse Az lessoe and ia any mamner acquire, own, hoLd,
maintain, ot..g,c, scll, disposce of, loase os les gor, exechsnge and
mort.r..ge p" anvs, buildings, weorks, moechincry, suppliics, apparatus,
eguivment 2nd ¢lectric transmission and distrivution lines or
systoms ..cf-c: SATY, cohver.:.c..., or wselwl, Ser ca.f.""'ji..;: out and
accomplishing: any or all of the foregoing purposes.

On Decemher &, 19L6 the dircesers exceutod an fastrument to be £

vith the Scerctary of State in coupliscnce vith wrevizions ~f Section 362

the Civil Code for tihe imendmont of its Articic IZ so as %0 strike out the under-

zeored words of the orlgincl artizle zbove guoted.

Jesa's Articles ol Incorporation furthe arovi;dc'that the “otel number
of membership certificates which it shall have o auba sity 40 iszue is 5,000;. that
eack membership certilficate shall be of the sume kind ‘:'.nc: shall cosv wS.OO; that
no porson, firm or ﬁor'\c*a""' oa or body nmolitic may ovm more than one mcmbc;'ship
nor be extitled to more than one vote. The smount of cupital stock with which
the corporation will tegin busincss is F45.00. Thore shall be cleven directors.

liesa's answer Yo the complaint of Califernia Slectr c:declares'that it
iz a "non-p*o it corperation crga.*.ized mursuant 4o the Coope“a‘;:.vc.kc‘cu (Céliféﬁ'nia .
Civil Code Section 65L.1 et scg.)”, aluhouzh 24 provaoly Lntended 4o makc rcfer~
ence o Civil Code Sections 53.1 td £53.06 comprizing Tivle ZAV under 4he heading

of "Coomerative Co*pomt* nee c one of several titles of the Civil Cede
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éelating o non-profitlcorporation:. A corporation organized under Title £YV
mist éontain the word "cocperative, . Section 6532.1 providcs that cuch’a corpore-
tion«"éha:l de deemed to be cemposed of ultirate producers and/or consumers in
which'ecch’shareholder-and/or‘membcr_hns one vote ana no - more, o*ﬁaﬁ_zed Loxr,

the purpese of condueting any lowful business primarily for the mtual benelit of
its shareholders'and/or mexbors who may be natural or legal persons, and the.

earningz, savings or benefits of which are used for <ie general welfars of the

shareholders, necbers, or patrons,. or are distributed, vhether in ¢ihe form ol cash
CE ? b >

stock, or evicence of indebitedness or in g YOGS or zervices proportionatcly-énd
equitably among the persons for wnich it doec busziress upon the basis o‘i‘ the
amount of their transactiors and/or participation in ﬁ“oductmon-" ‘with the fusther
provision that "such corpbration ey voy out of iis net surplus earnings, savings
or benelits, not 1o exceed 5 per ¢ nz"m, interest upon itc capital stock. Sec-.
tion 652.5 provides that such cooperative corvorations "shall have‘an&'enjoy all
rights, powers,‘and neivileges granted generclly to corporatiéns by,tbé lavs of
thic State, exceps as.:ay'be inconsistent with the odrovisions of thic title.”

Eesa's By-laws, in conformity mﬂ,h its Arsicles o- -*co“porat fon, Pro-
vide for the isouance of memberchip certificates onlyr.. Suck certi’"cath shall
not be issued until the membershins fee of $5.00 hos been fully paid. Upon payment
of thisz fee, the member ::..all v¢ cllzidle Zor ome clectric service connectlios, out
an additibnal'connection foc of $5. OO sinall be paid for éach additiohal service
connection. The member ghall agreec %o nurenase all clectric u“crgy~ Zrom ghc cor-
porzation at such mb.thly rates as fronm sime to-timc-wili we fised by the Board:
of Directors. The Board mﬁx OYPQL &4 REMOCY for fellure %o comnlj with the
By~laws or the rulec ard renudations adoptcd, and upon the death, withd:ﬂﬁml or
expulsion of a member, his ,cmbcrship'ccrtificate snall be surreadercd.

The By-laws furtier provide tnu, no nember shall be liable of respon—

sidle for any debts or liadilitics of the corvoration, and that "members shall

have no individual or separste intercst in the promerty or sssets' of the corpora-
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tion except upon its d;"“o-ux_on, in whic events cach will ul.‘._e in the czsets in
proportion o his pdtronngg during “he seven yeoars next praced.nv, Hoviever,, the

By=lavs further state that, when consistont with the orovisions of any mortpgage

siven byvthe'corpcratio., Yhe Doord mayr annuslly disﬁribﬁte‘earnings "among the

rembers in aroportion Lo their matrorage" during the year in which‘rccei#ed w.cn \
in excess of those neceded Lo muet its Hc requirencates and 4o maintalin zpecificd
rocerves. There shal %e ca cancal mecting of the membc;-: ::1;- ':-'ifxichvtl’:xc:,' elect

the Board of Dircctqrs. The Board of Directers is cancmc.,d m.tnou* oou4¢ning

the consent of the members, to mortsage the cordoration's property for tic pur-

'

pose of securing any indehwtedness iacurred to bl United States or on ageacy.

(o]

thercof, but any otaer cc“vcjan.e of a cubstarsisl portiﬁn_of PTODCTU DOQUADCS
the uffzrma ive vote 0f not less than fvoetinirds of the members.

On about sune 1, 1946, Mesa's B ard ¢of Diractors complcted ncgotiations
vwith the Rural Elcc:rif;cat-on Adrinistration for 2 loas o e '*edjin the ¢cone
struction of an eleetric srstem.  Ther: were ol aced in evidence copies of three
documents earing tho datey of'Junc %, 1045, wnd exceute " zoon thereafeer, The
first is an agrcemcnm for’a loan ia tac amount of 270,000 to finance the con-
struction and operation o; an clcctr;c srstem in San Burnard;no and I Mostngéiez
Counzics, staving that thc srstem will cexve cpprodimately 3LE customers. Thc
agrecment providcs that Vesa shall oxccute notss as adv:gccs arc mnde Yy the
government, and alse a oor :gabc sonveyance to seeurc 4ac paymeat of such notes.
It provices in sohc detall Zor tne appreval by the Rwral Tectrification AGMANLs-

retion of 2li congtruction plans. Lese cevenants, &meng ovier th,ur,, that at
such times as the Aduinfstrater réquires; it will make diligcnt cffo._ obta;n
applicavicns for membexshiv of 21l persons to whom 4t 4z nronesed Lo furniéh
elocﬁric encrgy, ~nd WO Lccept suen appricstions by soprowriate cerpornte action.

A note was concurreatly issucd inm the azount covered by the loam aprece

mente  The nota stacses that 2% iz but one o cvc*a; noLes which will be limited

to the aggregate principal azount © f.3250005000. I¢ providos thoat the principal,

.
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together with interest a2t 2%, will be reopaid in quarterl: mnual Znstallments bo-
inndng five years aficr the ’ne thercos, and ending thiriy=-five years ol
nndng five fLer the date 4thercof, and cnding third; “’w- years after
cave.
The morteoage agrecment is also in evidence. It conveys all of lesz's
extics 4o be constructed tnroush such gevernment L thor with 2l
propertics 1o be constructed whroush rnment lonns, topeth mth all

otacr pronerty, including all .mw, incom c, revenves nad profits derived there-

‘u
Srom. This agrocmen S0 zets forta in detall the :a.z;zhorn.ty vhica may bo oxer-
cised by nhe Adminiserster over hwsa's affalrs, both durlsg the veriod of cone
straction and thercalter unsil all loans ore Dully wepaid. “Jhc.. .n.c above men-
tioned arrangemonts were made Zer o lozn in the amount o~ -"??270,000, Lt vos Mesa's
intertion to construct only aa clectric c.i::‘.::';uut_o s:r;fc: without the installe-
tion of electric goncmating facili 35, rer, L4 dachded te procure
own gerterating fac:lﬁ';ics s & Ser _19’6 ’ snotier Loan ag zrecment. Was
mocde previding for i ‘ g 0f an additloanl 5225 ,000. Thus y Tiac contemplated
cost of the total comtn:ctio:‘. pr':g*:'.m is 7 ,,,OOO.

At the dote of haaring of this matiir on Dcccmcr‘ 13, 1946, YMosa had
not taken corporate actlon Lo anprove any applications Lfox merdel "-h.p.
.that o2 the sleven Incorporitors and originul Jozrd of Dircctiors, tern mombers reo-
mained on the SBoard 2t thot date, and 9ac had boen roplaced.  As pormitted by the
By-lo:':... » its 'rnor‘:.gagc co::vayancc of June 1, 1746 ves executed b,/ it... Board of
Directors without tne agproval o members. lesa's See srelary test.a.i‘icd, oW
ever, that it had recedived between 400 znd 500 applications for membership, each
accompanicd by a2 fee of $5.00. I-{c;“v‘,fiuthcr testificd that no cc»r'po:'a‘.;c ::ctipn- nad
been taxken to establish rules or ::cgulétiom goverring the

to membersnin. A..."‘zow.. hi expressod the opinion that the Boord would not dis-

eriminate in the selection of applicants, he inzlisted that the Roard had a right

10 refuse aceeptance for any reasen deo sulficis nt, giving as an excmple one
whe iz an alien or not o good citizen. However, the oplinion thus expressed by thic

witness must be reconciled vith the loan agrecment tove nant that 4% must malke dili-
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gent eflort to odbtaln and "slizll acceot" anp ications for ;nemberv"tip. . Its By=Laws -
g J'
provide only that an applicant ‘shall agree to- "surchase from the Coopamtive all

electric enerzy used," at rates to ve fixed by the Board.. But-tihe 3oard may ro-
> ) . )

strict his use and moy charge him a minimum sum monthly =megardless of the amount

of -enexrgy used.
The extent oF Mosa's proposed constructlion program is indicated by the

-

substantial loans whizh it hic thus secured from the 2ural .".Z‘.ec‘c.r.. :.cat on Al n-.

.,

istration. as of December ErCR velng placed f.‘o_r-abou‘.; éir;ht- miLes
of distribution lines, with a total of 190 miles pfojcc‘:.ec‘.. Some of these -acil;.--‘
sies were located ‘along a C’L.:‘.‘;'f =oad sunring throvgh tie cfxmmi < ?hélan,_
avout fifteen miles soutavest of Tictsorvillie.. Tt Zntends to extend thiz line from
Phelan northwesterl:” %o serve Smisison Springs,.San nerne.rdiho Courty, and to
further extead it into Los angeles Cowy A~y %0 sexrve Vilsonla and i Tista. It was.
tated that all suck Lines will be constructed in acsordance -'.'r.I.th the standards
prescerived by this Commisslion in LUz Jeneral Order N ..95.. Several Di :’el' élcc—
trie g‘cnérating' wilts were 32Ld 40 be avalilable and woalc. 2¢ accu..red..
| Titness imeted that adous 60% of the ontire pro-;jcc‘:., moasured both
by extent of facii»itiesv ané t .mber of customers that may de served, will lie
vitiin San Bermarcino County s hhe territory involved La.thie co;nplainﬁ..j An
application has beer filed with <hc Scard of Supem'isér:. L 4hat county for a
franicatse permitting the placefxier.t; ¢f liaes a‘.’.o':g, 'w*bl:c *oads..
C.:."..:'..{'o;'ni Sleetric ':.:‘s'..‘.' T many rears scadered an extensive electric
e western sections of both Spn Bernardine and :_’.i*:cr:ic’.e Cownties.
a ccz't.i Lecte f om 4iuls’ Commizsion to sc-:vc tb.ﬁ*ou:hout +hese areas.
m hrdro r.'"nc" ting vlants
in Inyo County, and frem Zoulder Dom : n o near the tovm of Vietorville..
Prior o 1946, its lower wvoltase dis ri.n..t..on Saciliti ea afforded
service only o ‘o‘io.n wthin Tietorville and to the :od‘:.hc:?.st. thereof for a dic-
“tance of e.pprox:‘..matel:r 12 miles t‘% latter part of t‘.‘xa‘a Tear Lt complened

the construction o.; a d.L.,. Zoutien lince rumning we'-‘c.wﬁ ‘o Phelan and mith...o-'x
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- Springs.. It provoses other exscnsions 1o serve the communitics'ofvs
Viells and Apple Valley, both situated to the north and éast of Victorville.;

Iz large part, therefore, Mesa's proposed fecilitics 4in San Bernerdine
County and those now coastructed or projected Sy Califdrnia Zlectric will afford
duplicating'eléctricjschicesw Tac tervitory is arid and sparzely inhabited.,

The various distridution Lincs and laterzlc to be eonstructed by Califormiz Zlecm
tric, sotal ing ap;roximately 29 miles, would make service available %o arcas
within which taere are now about 240 poteatial businoss and residential éustomcfsﬁ-
If 2l these eleeted to recuive %his o it‘?wuld‘att:ch but 2.7
customers for- cach mile of acw line cons : iesa’s witneszes estimated

that from 2 to 2.5 customers ver mile could be served b all of its proﬁosod
facilities. To the cdest thct'duplicatc facilivlics aréréonstructcd, The o
concerns must compete fér even thiz limited prospoctive patronags. In tihc Phelan
and Smithson Springs arces, wﬁere Californiz Tlectric hos actually vegun rernder-
ing'electric‘scfvice, it had attachod at the 2zte cf hoaring thirty-Iive custon-
ers ané had recelved and acceptoc fifty additlons) applications.;

The Presicent of California Tlecttic testified that tie described ox-
tensions of its facilitivs in she Victorvillc arce were béing made sooncr than,
his company would otherwize have procecded had it not ocen for Losa"s'declcrcd
intentica to cnter tie field. He referred to his company oz one cngaged primorily
in rendering 2 distinctly rural e}ectric service, pointing out that over its enw
tire system 1t has an average of bult 9'customers per r"c of 4roasmission ond dis-
tribution lires, o far lower denst: 7 ol cu:tomér ’ “hnn 4hat enloyud oy
other major elgctric usilitics in this staﬁc. He duclared his willingncss to
Lulfill every u:iliiyvobiigation %0 make 212 roasonabdble eytensions of servies,
but deseribed the A ificnltics 4hzt have prevelled and st4il prevail in obtaining
materials for new construction. He stated that although oight or ten like éop—l

struction projects hod been completod Cuwring the last two years, seventeen or

eighteen more are still being deferrcd because of vant of lsbor and materialsa
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He expressed the opinion that tais Vietorville arca projoct éoes n&t merit pPriore
ity over 21l othors. -
Yo come now Lo & consideration of the cuestion whether, on the facts
above disclosed, Mesa is legelly required to possess a cortificatc of public com .
venicnce ond mecessity. The facts have beea rocited insome ﬁetail because it
5 Mosa's coatention that by the very nature of its owvanizat}on qhd plan 25 ac-—

-

tion it is whelly exuapt from regulation by this Commission.. It does not.plead
any express shetutory oxemption £rom rcgulatién.. Thcrqfo:c, untess some sound
legal bacis existec Zor Mosa's cindm that the Commissioﬁ‘cannoi intervcéc iﬁ‘this
pending struggle dbetween two electric service corporations, it ibicvidcnzkthat
the Commission should take apnrcﬁriatc action to this ééd,.fcr tﬁ;?édnc;usion is
inescamable thzt thé result of such a ¢conflict cannet de anythihg but: desrimental
10 the communitic: i ﬁediatcly affected and Lo 4he pudblic generally. .

Yesa 43 a California :orﬁoratlon, p&ssessing only 5uch'pqw~r5’as are
conferred upon it by our iaws. Mo conilicﬁ between state andwfédérﬁl ﬁuthority
is here iavolved. The federal Act ereaving the Rural Eicctri:i ation Administra-~.
tion, as well as thoe agreements made Setwce: Yesa and that agency, specilically
provide that Mesa mus£ comply with all appliceble state laws.. Asfuhsa does not
contend that it cannot be subjected 4o any st tc,con:fol, tne single question to-
consider iz whether the Constituiion ﬁnd léws of this state havefactually'éon;-
ferréd‘upon this Cdmmission some controi‘evcr its-szairs,-

Article ZII'othhe Constitution, Section 23, declares what uadertaxings-
are public utility in charaches.. It provides that "Svery private cerporation,
and every indivicual or association of individuals, woing,. operating, . managing,,
or controlling any e linc,,ﬁlant or equip:cnt’ﬁ*%'fof the pré&uction, genéfa—

[y

tion, transmicsion, delivery or furnishing of nez:, light, water or power or for

the furniszhing of storage or wharfage facilisies,. either directly or indirectlr,

to or for the public ™ is horchy declared to be a public utility swee, Althaugn

o legislative act could serve to limit that constitutional dofindtion of o puvlic:
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wtility, the Legicslature iz empowered o vrcscrﬁ.be the c.ct:c-'zt of this Com. ifesion's
regulatery auvhority over the bu ':'. nes écs th cre~ n named, and o declo.re_ othexr
| classes of business to be sublic whility in,chamc:‘cer. '

. This broad const tu‘:.id::.:l definition of thoce public utilitics which the
Constitution :.t.;elf sx..odcct., t¢ *c~ul tion by this Corru:'.i:.oc;.on encompasses ei*éry
private eorporetion rendoring sue n services to or for e p'..o...p.... .As was said in

¢ the voﬁcrs ot whe time +this constii '.:‘.:,.i..,m.. p'*ov.’x.s;on vwasz plaecd
bcfore- ther for adeption in 2611, "The amendment Proposss Lo extend the furisdic-
tien ¢ the railroad co‘...:.ss;. “5 cvery kind of public serviece except that fur—
1 fncd by municirally n-ncd', nts, « Citx of Pasadcnz.‘agai \'-‘t. ?ailfoad Som-
micsion, 182 C.:x-l..‘.'o:'n:.a 526. In the cna : Lhe. ?L.blic Ui llti‘cs Aet, the
Legiclature has dccl;s.:'cd Just ~what co....ro" .:'.o'x may cye-c 56 oirc:? thoce

engaged in remdering eleetric sorvice.  In Suetion 2{ee) of t:w.t Act, the phr

"ouelic or any portion thereof™ i3 sald 4n include onc whe "porforms 2 cervice

or "eli.ve 2 commedity o tac nubliz er any povtion “nereod for vhich any come

pensation or payment whstscever is received, #wk0,

 Uesa takes tic pos;'o:.c*x that, altaough 2T

the proou*t.;.on, transmission.and delivery of light

within the definiticn of whility becauso it Aces server the public

or ‘any portion thorees, - It 'is contendied that inst ol ’ itself out to
’ir.it'c publiic, 4% sorvice will be limited %o a. sclect group of

pcrs‘;a‘ns."- nls argument ‘seemingly ‘s A,z-u"i.u'ncl upos the theory that thc.;clection.

of ‘particular persons 40 weon it wWill offer its sorvice, and tho »cieetion of -

others;, automntically takes it out ol tho putlic utilivy catcgo:'*';. . It 3cems b

contend furthcr that ‘all sa-called "mutunl! cerporations arc cxompt from rcgaba.tim

under the California law, .

It is "if‘C\..S..;Q.Z','f nure %0 Teviow the court declsions which Yesa cites

support of ‘these pr-xao itlons. Viith resnect to Ltz .zcsortion zmt its scrvice

not offercd to the public bocause 1t will "sclect' Lto cz..,tomcr..., ’che Commission
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iz convinced that none‘ oL the cases cited are pe:-suaaive'.. ‘One',s‘r:‘.erc declar,‘ciﬁn
that he will pick and ” ch00s5e his patrons docs not of itszelf preélude a finding
vhat he iz engagiap in o pubiic sexrvice. lesa is in fact'hbldi.n' _i:zc:.f out to
render electri ».-:v'e:'vice to all.within a gven texritory who are selected for -
membership and who ;Say the gervice charges. . Should it vitheut good cause refuse
service to particuwlar apnlicants, it would be violatiny an'oﬁligation-. dermanded
of all utilities, but‘this Commission could not well accept the t’neo:'yv.*.;h%‘a one's
rt;erc :‘e_i‘usa"‘... o be bound by a utility sexvice cduty should bc “aken as avidence
that he iz -not actualiy rendering a uwiility service. The court ¢ases and Com-
mission prececents to the contrary arc n@zerous.

' In contending that 4t is a cooperative or mutual corporation froe Irom
:'ggula‘c.ioz, deza cites o nuzber ‘of Colifornis cases denling with mutual water ser- .
vice companies. It alse refers to cortain declsions from other -shetes involving
the regulation of similar sural electmic corpovations organized under the laws
of thé;c stases.

The mutual water company cascs cited by Lesa are ir.applicablg i‘oé two
reasons. -+ In the first place they .involve corpom".:ions vhich were organized to.
dévclop and deliver to exch individual member that amount of water to waich he
wes entitled by virtue of his ovmership: oi";a private water right, a .rigfht'which .
the corporation might administer for his bencfit oub could not devote to thc. use
of ‘others. . That' is not the situstion here prcsenﬁe:l, Moreover, such 2 mtu.c;l
water’ company’ is expressly exempted from regulation by the Water Company Act oi'"
1613, There 48 no like shatutery provision reilating to 'oiectric companies., Nor

is there any statuiory authority opermisting thicz Commission to exemps & private

clectric corporation from rezulation mercly because it fs organizod under -one or

another of our non-profit corporaticn laws. Citations of cuthoritics from other
states, whether thoy. sustain or deny the powers of & statc to regulate a. rurd
clectric corporation as a public utility, are not determinmative of the Jurisdic-.

tion vested in this Commission.-
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The rundam‘ﬁtal iszue here prescented was considered by the Commizsion
in the mattcr‘of'thc application of Public Utilitics of California Corporat‘on
for authority to transfer certain electric and water o*opcrticg to thc Coo Eleé-“
tric Cooperative, Ine.; decision No. 37389, issued October 1, 19Lh. The Com-
mission then held thas Coos Echtric Cooperative would be rendcrihg a public util-
ity service if it acquired and opér ated the propertics as propoocd and that o
forelign éorporat ion is pronibited, bj Seetion 26 of tac Publie’ qt;l-tics Act from
engaging in such 2 business ia Coliformiz. But Mesa points out'in'it$ rics that
it has taken SLeps to amend its Articles =0 as to lidit its Scrvico'soluly to
merbers. served by"means of‘ncﬁ;y constructed clectrice :hcilitics,_whereas ﬁhc
Coos Zlectric Coopcrdtive'ﬁad_qfﬁcrcd totservc those who alrdady_weré'thc benea
'ficiaéies of a utility service and sueh oc*vors'wculd autbmatiéaily be acecented
as members o} hc corporation. ‘e arc convinced that this factual d¢qtlnctloq
docs nov pqrﬁit & different conclus on on the question of _4w'hcrc nresentcd.

In cohformit with thc Cown;sa-oq'e dccz ioh in the Cogslmmcctric case,
and Plso in many analogouy procc»d.ﬁg, involving uﬁc oao tionAof what'ébns ;zutcs
ucrvicc to the publzc it nust co&cluce that Jbua Nlll bc edgaging ina public
uzmlity service. Neither the rccu.rc ment that customers ,hall becomc acmbers of

" the corporation, #or the declared intention to sclect its members, would justify

a contrary conclusion uader the.circumstances herc disclosed., The evidence

clearly indicatecfthat anyoné who might feasonably beJentitIed tb‘servicq from

a publlc util ty having 'ac;litﬁe, readf o zerve thi sJﬁerritory could'jﬁst as
readlly avail himsclftof Yesa's proposed service, and ne would not thbebj Lacur
any matcrially different'scfvicc,obligation, oy accuire any distinctive serVicu
right, fream thet ordinarily applicd <o 2 cu,tonc“ and utility relatxonghzb. A
member's duty to centribute 4o the deleond ant.ccrpbr;ticn iz based solely upon the
amount of kis use of cleetricity 2% rates Iixed by thc’corporation,vand the mem-
berts ripght to participitc in the corporation's earnings thrpugﬁ rate reductions

-

or refunds likewise is based solely upon the extent of his patrorage. Therclore,
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in view of the broad.constitutional definition of 2 bl;c utility to incluce
every private corporation rénderingﬂ#erviée to the public, thi$ Comt 55200 st
hold that Lesa's proposed opcrations fall within the public uwtility ;tcgory{

Section 50 of the Pudlic Utilities Acﬁ regquirec that every elcctrié
corporatién shall obtain from this Commlssion a certifiqate of public'convenience
and necessity before beginning the construction of facil;:ies; except such cod-
struction as that scection expressly permits. .15 2 vas privileged to mike appli;
cation to the Commission Jor a cartif; ate., Not having done‘so, it undertook
the ;onstruc lon of elect ic l*u ot 145 pexd 2d it proceeded othefwise,
this Commission could have exercised iis powers to prcv.; *he construction_of‘
any clectri; lincs into Yesa's groposed field of operations watil its apllicatibn
could be heard and the issues determined 2z the pu inseres As
Yesa &id not file such an application, the Commission must iszﬁe an order direct-
ing it to ﬁea_: ané degist from all furtner coﬁs‘amc‘;ﬁ.en or operztion of électric
facilivies until the requ 'x"eﬂe“us of Scetion 50 of tae Public Utllitles Act axe
fulfilled.

I recommend *he followinz osdes.

The within complaint heving been filed by California Zlcetric Power
Compeny against lesa Zlectric Cooperative, Inmc., o public nesring having been had
thercon, and the master submitted ané fully considerod, axd Lt Being found by the
Comnicsion that lesa El s»ie Coomerazive, Inc., has begua the construction of a

line, plant or syztem for tie purpose of supolving ciectric cnergy, as a public

ty, in the vieinity of Vietorvilic, County of San Bernardine, Califormisz,
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without fﬁ s% kaving obtained from the Commizsion o certificate of public Conven-.
fonce and nocessity as required by Sestion 5C of the Public Utilities Act; and,
good cause awpearing,

I7 IS ORDERED that Yesa Electric Ceoperative, Inc., .mmudaﬂtcly cease
and desist from the constructicn of any clectric lincs or *uc_litlcs, and the
operation of wy clectric linez or facilities, for tie sztle aad distribution of
olectric enmergy, uwatil it cbtalns o certil ic, ¢ of public ccavenicace znd 4CC—

essity cuthorizing such constructlion nnd operation.
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The forepoing opin_on and order are aercby approved and erdoered filed

as the opinion and order of the Pudlic Tilitdier Ccmmission of the State of

California. " ) ,
- Datead at,)Lg -ff:zészczquuﬁil Ml.’?“ﬁla, chis
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Commizsioners.




