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Decision No. __ 4;..,;;0.,;;;1.;;.,7;;..," 4;;;:-.. __ _ ID) ~t ~G~,~~':A'l 
I ' 

.. I 
I ., 

BEFORE THE PUBLIC UTILITIES CO~1MISSIONOF THE STATE OF CALIFOR~IA 
, I' 

In the Matter of the Application of ) 
RUSSEtL L~ BENINGER and FRAN:< BENINGER. ) 
co-partners, for a certificate of ,public) 
convenience and n~cessity to operate a ) 
p<lssenger stage s~rvice,. as a COrn:tlon ) 
carrier, between Richmond and East ) 
Richmond Heights as· an extension and ) 
enlarge~ent of i tz. existing service. ), 

In the Matt~r of the' Application of ) 
KEY SYSTEM, a corporation, fora ) 
ce,rtificate of publicconveniertce ) 
and nec'essi ty to 'operate certa.in ) 
street railway and. Illotor· coach ) 
routes, in the' counties. o~ Alameda ) 
and Contra Costa., State of Ca.lifornia. .) 

, 

Application No. 27303 

. . 
.h.pp11cation No~ '19$02 

90th Supplementt'J.l 

, . 

AARo~r H. 

DONAHUE, 

GLICKMAN, for Russell L. and Fra:lk Beninger, 
applicants in"Application No~ 27303 and pro-
tes.tants. in. Application No. 19$02 (90th Sup) 
of Key System. . ' , , 
RICF..ARDS & H.:J~IN, by FRA:r--"X S~ RICF..ARDS and 
JJ.J!ZS E,. GALUG:iER, for Key System,. ap:pli~ant 
in 90th Supplemental Applic'ation No,<Oc 19$02 and 
protc3tantin .Appli~ation No,. 27303.. "', 

JOHN I. PIERCE~ Assistan't City Attorp.ey for the City of 
Rie;r..mond, inter~sted party~ 

o PIN I O'N .... ~-- .... --
Russell L. and Frank Beninger, co-partners, dOing business 

as E1 Sobrant~-Richmond Bus Service, by th~ above entitledapp1i-
., 

cation rectu(;!st a certificate for the transportation of passengers 

between Ricl;lmondand East Richmond :l(-!ight:s as anextens10nand 
," r 

enlarg~ment of th(~ir present operative right b~~lleen El Sobrante, 

Rollingvlood and Richmond ~ 

Key System, by its 90th Supplemental Application No. 
, . 19'502, as amf::nded., requests a eertificate authorizing 'an exten~ion 

ofitz No~ 68 Barrett:'GarvinAvenue Lin~ 1'ro::1 the Barrett Av ... nue-

'.Tular~ Avenu~ t~:rmir4us to th~ inters~~tion of Cr~s·t and:·,Bc:rnha.rd . 
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, 

h. venues in East R1chmO'nd Eeig!:ts,. and anextensi,on of, the other 

end of the same line from"i ts' Go.rv1n-Eumboldt Stl'eet terminus to ' 
, " 

Alvarado Park. It also seeks authority to exte~d its No. 4O'Rbeem 
, ' 

Avenue Line trom its' present ter:ninus at the int:ersection of ?..heem' 

Avenue and San 'Pablo Avenue to the intersection of, San, Pablo "and 

McDonald Avenues in Richmond. 

A public hearing on these :cattcrs was held on a consoli-

dated record bef,ore Exatliner Paul at RichI::lond 'and San Francisco 

on'September 18 and'19, and November 12, 1946, and· were submit,ted 
: 

sub,j ect to the filing, of concurrent opening. andconc:urrent r~plY" 
, 
I 
I 

briefs. I 

PROPOSAL OF BENTN~E? A~~ BB~TNGER 

These applicants presently provide a passenger stage 

sp.rvice between El Sobrante and Richmond and int',ermediate po,ints 

via Rollin~ood and El,Portalsubjf'!ct to arl":str1ction prohibiting 
. (1) 

local service within' R1cblriond. The sl~rvice proposed 'b~tween ' 

Richmond and East?ichmond; Heights. Vlould 'be provided 'over a route 
I~ • 

c'onnecting with the El So~~ante-Richmond "route a':t th~ junction of 

" 

, . '. ~ ~ ., . 

County Road No., 7 (San Pablo Da:lRoad) and KeyB~uIevard. The 
i , ' 

proposed route 'extends approxi::la.t~lY 2.7 mil~s southeasterly from, 
(2) - " " .. , '" 

such junction. They request tht-:· certif'icat~ sou!ght be consolidated 
I ' 

I 
i ' 

(1) In' addition th~Y' have authority to provide aiseasonal s,ervice 
between Richmond and RGd Rock FisheI'i~s Ince:"at Sani Pablo -
Poi~t ,: ..tor :passeng,~rs destined to or origi.."la~ing' at ';:the.' 
Fisheries. ' ' , '; 

(2) 

, I 
, 

The' following route Vlouldo.c used in providing this service: 
Corn:nencingat theintersl~ction, of County Roa.d No~ 7 (SanPa'blo 
Dam Road) and Key Boulevard, outside 0'£ but ,near the north-" " 
eastcrlycorporat.e limits o! tnt;: City o! Ricl"..mond; th.::nee via, 
K\o:~r Boulcva:rCi, ?1"'SeI'side: Av~nue, 1!:!arinAv.:nuf'" Park A.V~!lU~, " 
'Xulal'e ;"vcnu&, 'B'e:r:%lhar,d,' Av.enue, Kensington A;venu<:I, .Elm .kvenue, 
and' Arlington Boul<ward t,Q its inters(ooct10r~":nith cutting 
Boult;:vard a.."ld return ever and along thB sOome.! route. 
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.' , 

with ~he El Sobrante-~icr.mond operative right sub:ject to a' local' 
I 

rest~ictio:l ... :ithin Richmond. 

J... loc'al one-woy cash ta-:e of 10 cents is proposeo.: The 
\ 

equipment. to be us'eo. would cor.s1st o! 1942 yea!" :lodel used Ford 

Transit type buses having a seating ca.pacity .of 29 passengers each .. 

Applicznts plan to operate 19 round trip schedules daily except 

Sundays, and holid.:ys on 0.::' hou,rly headway, 'between' 5 ::39 a .~. and 

11 p.m_, 17 of which ~ou1a be ope~DtedSu.~d~YS andho11doys. 

ERPPOSAL OF KEY SYS~~ 

Key SYS,t~rr:.:S ~ proposa.l to extend its No .. 68 Lin€: to Crest 

~nd Bern.i.ardA·,fe?-ues is for the ~1:.I"pose of proV'1d~ng service to <:!nd 

from the :!lD j or parto! th~. Ea,st' Richmond Heights .d:istr1~t~ Most of 
i 

the proposed extended route y/ould co? over the rou~e~proposed 'by 
.... 

E€n;1.!lger Eroth~rs along Ee~t':.zrd ;.ven~e bct.;,;een MCL6,ughlin ~no. 

Kensingto? Ave~ues '! Key Syste::l,t s proposal t~ e~tcnd i;ts "No., 68 L1:'1e 

to ; .. l"J'~r~do?erk would serve tn.€: '·Pe:::-l< 2nd a po:::-t of: the':lorth-Drly' 
i 

section o~ E$st R1ch::lond Eeightz.. J.. tloc.1i'ication ,ot the :::-oute of the 

No,. 68L1ne together ~r.1th theproposee eY.tcnsio:'l 'of: the No". 48" P.he~m 

~venue 'Lin~ to the' intersection of ~cDonald arid Sa~ Poolo ~venuos is 
• " #' 

to p:::-ov1de ser/1ccto and from a 'proposed :l~":{ termi:l<ll t~c11ity to be 

establiShed Clt the letter' po:tnt.. The neON ter::li~1~f$.C111tY' 'Ilould ' ' 

enable patrons o~ the lines 'to' receive a' better tr~nsfer service to 

Key,System's other local lines as ·"cll,as 1ntcr-c1~y,11nes serving, 

other east bay cities and S.?nFrC'!lcisco. 

FJIDENCEIN SUP?ORT OF Th"E 'BEN1NGE'RS· P?OPOSAL 

RusseilL. Bcning£'r te-stii'ied that 1:n~rove::lent clubs and 

numcrous residents ot ,East Rici"..mond Heights hod' requested him't.o 
.i 
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establish the proposed service. H~ made a survey of the district in 

order to deter::1ne the feasibility of' their plan. He stated that 

about 500 families reside' 'in the area t!lc:,r "::ould s~rve o.nc. those using 

publiC transportction are :~.OVI required to w31k varYing distances up 

to two 'C:iles to receive ser·,ice from: Key Sj"ste:n.. These applicants 

r..ave five units of equip::.e-nt, two of which ::Ire used in the El Sob:-ante-

Richrlond operation and the witness was of the opinion thst one'un1t 

',10'0.10. be ample to provide the extended service.. This -;Jould leave two 

units 1;or standby and use in other operatiOns "l/h1cr.. the"J conduct. 
. , - (3). 

~Th.ile this witness' estimate!: of the daily. cost. of ;the proposed 

operation were inconclusive, it was his opinion' ~ha,t it could be 

conducted profitably. 

, 
Some twelve p'.lbl:tc ... ::ttnesses testifiec: on behalf of these 

cpplicantsand it was stipulatec. thst, approxioately \25 others p;eserit 

:)t the hearing would testify s161lzrly ifc311ed'.!Thesemtnesses all 

reside in East Richmond Eeigh.ts,~ Uos-t. or them testified'tMt'.they 

have , . "" . . . : a need for and would use the Een1ngers' proposed service between 
1 

East R:tcbmol".d Heights and Richmond. Some ststed that they' travel to 

Richmone for the purpose of shopping.; trading, to '~ittend church or for 
~ . i \ . 

, , " 

other purposes.. Witnesses stated t!la.t the ""Iro,osed service, vJouldbe 
, l" I 

1 . • 

us~d 'by their Children in travelir.g to :3!'ld from school and Richmond. 
• i Others testified that in order to obt~in public tra~portat1on,they 

, , .' .... I '.. . 
ore rcouired to walk distances v.:lro.ring from one-fo'l.u-th· mile to more : .' 

. ,I' 

th.an' one mile; that in many cases. walking is arduous because of steep 
. I 

hills and, lack of sidewal~s, and that they ::la:ke :r~quent ... trips tor' . 
• I 

which they need an a.dequate public trDnzpo:"tation si,ervic~. 71itnesses 
. I' .. 

testified that' Keysyste:::l. h8d.oeen recruestedto: extjend' !t~s. service to 
..... 
(3) Beninger stated.that the present' ope:-ations of it he partnership 

are conducted at an overall cost or about '15 c~nts 'Oer bus. Ir.ile~ 
This includes drivers" wages,gaso11ne, oil, t:1!res.,~re'pa1rz" . 
depreCiatIon and other charges. ~o cost studies were introduced. 

·1 • 
1 
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the Heights "out no reply to such :equests had been received .. 

EVjDEN'CE IN' SUPPORT' OF KEY SYSTEM" S PROPOSAL 

.. 
. The only te$timony produced by this applic2.nt in sup~ort 

of its proposals wcs th.c..t offered by its president a'nd its tr.?nsporta-

tion cons'I.!ltnnt. In substance the president stated tMt Key Syste:n 

had been studying the territory in the Richmond '3:"eo v.'ith· the view' 
, 

oi"'1nst1tut1ng :!dded service where needed; thc.t ·it "I13S' read:, one 

Willing to provide on.., and all service in ,th.at 3:::-C~ which ','the Coom1s-
, , , , 

sion'may find is :-e~ui:-ed by publiC conven1~ncc 3~d necessit:r; tbct 
,-

Key, System, as a matter 0: right is entitled to th~ first opportunity 
.' i 

to perform such service,; and tr.at Key System iz o~posing the :!ppl:t-

cC!tion of the Ben1ngers to protect its investment ';1n the areo in' 
, ' 

oreer to provide tho· bezt pos'sible service, to the \:pub11C'': He des-
, I ' 

cr1bec. Kf;Y Syst~m f;;:.c1l1ties cv~il~,ble in the :aic~mond area and c::cw 
, I 

\ ' 

a comparis'on between the increases of t:lotor coc,:h. \ope::-at1ons and a 

decrecse of p~ssengers c~rr1cd. . , 

Key System f s t::-ensportation consult~.n~ stated thzt he had 

msde a survey of the P.icbr:lond,'a:::-e~ and decided the~e is e public need 

to extend its No. 68L1ne to serve E~st Rienmond .Eeigb:ts 3nd ::0 s~l"Ve 
, , r ' 

Alv~rodo Park. It 'I:CS his opinion t~t thes~ p:::-op,osed' extensions 
" , 

over the routes he selected, with sc;vice 'bBtvleen b.bout· 6 :) .m. ~nc. 
", I·' 

7 p.m .. on ~ 30~:ninute hcedwcy a~ch ·n~y, ":Iould ~deq'?£telY serve the 

. Heights.' ire est1m~ted there ere cbout 500 'to 550 J:lo::les in theEe~ghts 
. "_I, 

of whiCh. a1iout30% z.rc 1mI!l~d1.~te17 a.djcccnt to the,:\3re~. Key Systeo.'s 
, .111"" 

local Ricbtlond zone cash' fa::-(- of 10 cents 0= 4. tokens' for 35' .c'ents 

Vii th :tr~e tr~nzfe::-s' ",'lo'llld be applice.b:!.e. He stcted t~t while it ~d 

not b€:en requested, the plan ,to' extend' the No .. 4.e,R.."le~m·Avenuc n.ine 

to the proposed neVi te~ciIl21 facility a't the junctionloi."' Sen Pablo, 'ond 
• • . II . . 

McDonild' Avenues, w~s to provide C! mo:::-e adequote tronsferarrcngoment 
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for patron$ of the local Richmonc lines and fo~ others' desiring to 
" 

transfer to and, from lines serving other eost bay cities ~nd S~!l ' 

Francisco. 

Key SystCQ proposes a 30-minute he~d~ay co~pared to the 

one hour headvlay of the Bcn1ngers.. :<ey Systeo' s . p:oposed :-outos i 

would be more direct t~~ the Eeningers t route a~d transfer privileges 

Vlould be ~v~i13"cle to patrons of Key System'. Ze~ System contends in 

its brief that it H::' al::-€~dY' serving the te::-::-itory of East Richmond 
, . '., '. i 

F.eights under ccrt1ficetes issue:c. by this Co~iss.1on and th3t the' 
. . i . 

proposed extended routes' are not cO::lpetit.iv(;V:ith'! any. of its existing 
,. 

routes.. It, emphasizes tMt .the tixnciel conditi?n' of the Bcn1ngers 
, 

is inadcquet€: to sustain their :pro~osed e:-:tens!.on\ ene.' thD.t no showing 
. I 

Vl~$' :node. that it would be profita,ble. Key Systc::' relies upon the 

C'otl!'Jlission's Decision in' the ?i:;.lr:rr's Inc .. ~. C:~8 C.R.C: 880) and 

contends: that if' theCo:DeissiO~ tinds thet publie\convcnif;!nCe and. 
necessity eXist thet it should be given: the excl'U~iVC .right to trons-

. . . ! . 
. \ ' port 'pesseng~rs betwee!lEcst R1c~o!ld.~~::':h~s znd \:?.icbmonc. • .. 

. CONCLUS! ONS t.~". PI ND! NC§ 

As hereinobove st~ted the Ben!ngers ~:-e'; 'presentlY operot1ng 

a pc.ssenger· st2ge. se:-vic'e, between E1 Sobrante and Richtlond over the 5c'n 
, . ! 

Poblo D~'!:l Road ~nd propo:e to se:o:-ve Best ru.clw.ond;He1g:"ts by diverg~ 
• . II. ' , 

ing from ·their present ro~te at th~ junction ors~,~ ?~'blo,Dt.mRoad 

and Key Bou1evcrd tor' a !"outf: d1stanceo! approxi::n;~telY 2.7 .miles. 
: 

From the eVidence of. record it appears tMt the Be,!1ngers b2ve' stl.!f1-

cient equipment ~.nd2re financially eble' to p:-ovidt~ the extended 
, , " I 

. service which they propose'herein. 

produced except by .the E~::'ingcrs· • 

., 
" . No publ-ic wi tn(~ss testimony -;:as 

'Illis test1mon-j w~s'ovcrwhel!:linglY 
. . 

conclusive toot there is 2: definite public' necdtor the type' of 
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service proposed by the' Beningers; tr.at %!lan:: of the t'litnesses walk 

distances as great as one ::tile, and in some ccsescore, to reach the 
.: 

facilities of Key Systom, :ane ti".at requests ~d bee~ made of Key 

System "to, extend its service to E~st ?.icr.mO:le. Heights lo:.'lg before 

suchoffe'r was- made ..Such offer "."les not made until the filine of 

KeySysteefs zr:lended 90th Suppl€'m~ntal applic:.ltion herein: on October 

16, 1946., foll071ing the test;Unony of the pu'bl~.c witnesses on September . ' , 

18 and 19, ,1946.. T!'-..is :::-e!'.:tes Key Systeo T s contention that it 1s 

already-serving the territory of, ~st· R1c!".::londEeights, satisfactorily, 

orotne.rwise. It is significant that it made no, offer to pro""1:de a 

serv:l.:c¢, the need for 7lhich "!Jas show!l to have existed for: 3 longtime; 
.' L" ' 

untilc'onfronted ",ith the offer o! cnother carrie:',:, "rho convincinglY 

proved the need for such service. 

"ff.'lile the evidence of :-ecord is conc.1usiv€' thet the:"e is 

a public need for se::-vice between E8st Ric1'l:lond 'Eeightsand Richmond", 

it does not show that there 1.s sU;fic1e:lt potent!.::.l t:-affic to 

justify the operation of mor~ tf' ... ~n one: ser'l'f!ce. ~ror' was it shov:n th.::t 

there is On"] need for se:-/ic'e along the propose·droutcso'l.ltb. of the 
, " 

intersection of Arlington Boulevard and Rillc:::-es,t Road~ 

Mter fullconsiderat10n of all the e",idence of record., 

it is our conclusion and we find tl"..D.t -publiC con~·en1(-nce and-necessity' 
, 'I 

require the e~t3b11sbmc::lt of se::-"lice 'by Russell to:: Bt::ningcr and PraM 
I 

Beninger, C'opertne~s, anc. the denial of the applic6tion of Key Systetl..: . , : 

Russell L .. ~: .. d Frar-..k Ecninge:r -~re he:,(~by pl-2.ced upon ". . , 

notice that operative rights, ,c .. s .zu.e:h", do not constitute a class of 

property'which may oe capitelizedor used as_~n element of. vc.lue in 
,; . I 

Tate..;,fixing for any amount of !:loney in excess of, tiWt orig'1nolly paid 
. :: 

to the"State as the c'ons1derat10n fo::- the grant of :,such rights. Asiee 
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fr~c their purely perr.1ssive ~spect, ,they extend to the holder 3 full 

orport101 Clonopoly of :;l class ,of ous1nessover a ,particular route. 

This monopoly featuro coy be ch2nged or dest,roycd "at any time by the 

State, wr.ich is 'not in any respect licited to the number or :"ights 

- ... ·,hich may be given. 

An appl1cttion therefor i"..3v1ng beenf1lec., a public 

heer1ne h2d thereon' and 1 t having been found' tbat, public' eorr;enience 

and nec'css1 ty 'so require, 

IT IS ORDERED t:AS follo":IS: 

(1) That a certiric~tc of public convenience and neccs-

si ty is hereby gr~ntec. to Russell !'. Beninger, ond!Fra~ Beninger, "CO-
, ' , 

partners, authorizing the estab.li:h::ent and opere1;1o!l of s~rv1ce os a 

passenger stoge corpor~t1on,. as defined i'n' Section, 2'; of the Public 
" I . 

, , 

Utilities Act, for the, tro!"'..spo~tation of possengc::-s between ~st , , 

Richmond' Heights and 'Ricb:lond ,. as :;!n extenzion o.n~ cnlorgcoent of and 

consolidated \71 ththeo'Oert.tlvc ri'ght cre~ted by :Decis'ion No; 35426., . . 
subject to th~ following restriction: ' 

No p2sser..gers cey, 'be transported whose point of, 
origin and point of dest1n:;t1on ~,ro ,oetr.~e:nthe ' 
intersection of. S~n P~olo D~o Rood ena Sen Pa.olo . 
Avenue and the citY' of' Ricbm.ond, nor between ' 
pOints 10c~11y within the city of Ricmond •. 

(2) That in providing servic(: pursua~t to the certif'ic~ 
"1 herein grc.nted, applicants sb2l1 comply with andiobserve the i'ollowir.g 

service regulotions: 

a. Applie~ntssl".zll rile a written ~cceptance of the' 
certificotc herei:o. grc:'!ted .. vitb.1n a perj)od. of .not 
to exceed 30 days froIt the effective dct:c hereo:r .. 

, I 

, 1 
i 
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b. 1l1th1n 60 d?ys: !ro~ the effective d.?te' hE:~eOr,~no. 
on not lessthzn , days' notice to the Cozm:1ssion 
and tho public, 2'pplic2.nts s~ll esta"oliSih the' 
service 'herein a,uthorized and comply ·.nth the '·pro-
visions or Gener~lorderNo. 79 ~nd Part'rv of 
General Order No • -93.-A, by :tiling in tr1·plic:;.te . 
en<! concur:-ently tlelt1r..g, effective, appropr1at'e 
t~rif!s e.nd time tables. I , 

c. Subject to the authority of this Cocmiss:!:on to cMnge 
0:- modify it by furthe:- or,de:-, 2.pplic:?nts s~11 conduct 
operations p~su3nt to the certific~te herein grant<:d 
over and along the following route; i ' 

, I 

Co::.mcnc1ng ~t the intersection' of County Roed 
No: 7 (San Pa1:>loDa::l R02d) 2:'J.d, :Cey Eoulevard., , 
outside of 'but neer the northe~s'cC'rlYicorpor:te 
li~its ot, the City of ?.1choond; thence via Key. 
Bouleve::-d,Eivc::-s-:!.dc Ave::.uo,. y..,nn ~v(;:n\:.e, ?~rk 
Avenue, Tu.lere AVGnu~, Bcrn..i.a::-d lve::rul~, ~Kc:nsi!'lgton 
Avenue, Elm Avenue end Ar11ngton:Eoulevt'rd to its 
1ntcrscc.tion with ?rillcrest R02.d and, return over 
and a1oc.g the sa~e route. 

(3) Thct . 90th~uppl(:::cntal ;'PPliC:;t:t1Prl No. 19502 ~s 

emend6d is her&by denied. 

The effective dc:.t~ of this order shzll' 'be 20 d2YS 1'ro:1 

tho'date hereof~ 

Dated a't~":;i.>~~~..:r<~ CD.liford.~, th1s,_"",/5....,' ;...._.z/iJ __ . _ 

dey· of ~;b ..• 1947", 


