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Decision. No. 440236

BEFORE THE FUBLIC UTILITIES COMMISSION OF THE STATE7OF CALIFORNIA

Case No. 4833

Joseph Miller, an 1nd1v1dua1 doing
business as

)
%
BAY RAFID TRANSIT COMPANY, - g
Complainant, g
S,

BRYANT GUERNSEY, an individual,
Defendant

)
)
)
)
)
)
)

BEROL & HANDLER, by EDWARD M. BEROL, for complainant
GECRGZ D. POLLOCK, for defendant -

opIXIQXN

The complaint in this case, filed June 25, 1946 in
substance alleges that defendant for more than one year hss failed‘
~ and refused to render passenger stage service in the vicinity of
Monterey as authorized and required by his certificates, and that
he hes abandoned his operations without the knowledge or apprOVal
of the Commission. Revocation of defendant's operative rights is

soughf.

The answer avers that at no time hes defendont failed "to
attempt" to render, nor has he ever refused to render, the required

service, znd denies abendonment of any part of the operation.

On the issues thus fremed, 2 public hearihg wes held 2t
‘konxerey vefore Exawiner Gregory 2t vhich evidence wes received on

behslf of both parties, and the case was submitted upon the record.
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‘ (1) o
Bay Rapid Transit Company, the complainant, operates a

certificated passenger stage service between Mbnxérey,lPacific Grove,
. (2 .

Cermel and East Monterey. Defendsnt Guernsey holds certificctes
guthorizing service between Seaside, Monterey andiintermediate
points in Eest Monterey (Dec. 30762, April 11, 1938,1as‘modif1ed
5y Dec. 30835, May 2, 1938, App. 21837), later extended.to[ihclude
service to Del Monte Heights, Fort Ord Villege and imtermediete
‘points (Dec. 35511, June 23, 1942, App. 24698), end to the United
Stetes Naval Air Bese (Monterey Airport) (Deé. 36416, June 8, 1943,
Apﬁ. 25651). .No local service is authorized within the city limits

of Monterey.

For 2 better understending of whet 1s involved in this
controversy it will be necessary to refer to somg'geographical and

historical background.

The unincorporated area known as Bast Monterey fronts
Monterey Bay for a distance of some three miles between thé Hotel =
Dél Monte grounds and the community of Seaside. ‘About a'mile north
of Seasiﬁe, and egpproximately five miles from downtown Mbnierey, is
Fort Ord'V1llage, loceted ezst of the MOnterey-Castrovilie\3ighWay
in the Fort Ord Militery Reservation. Del Monte Heighfs, primerily
a ¢ommunity of smell residences, slopes somewhet sherply upward to
the esst of the highwey. The Monterey firport lies south of Del
Monte Heights just north of the Monterey-6slinas Highway. Besides

(1) Bay Repid Transit Company, & corporation, having acquired the
properties of Joseph-Miller prior to the hearing (Dec. 39447,
Oct. 1, 1946, hpp. 27825), was by stipuletion of the partles
substituted for Miller as complainant.

The Bast Monterey Line, operating between Monterey znd Fort Ord
Village via Seaside and East Monterey, including service to
Monterey Pirport (neer Del Monte), was authorized over Guernsey's
protest (Dec. 36947, March 21, 1944, App. 25763), znd with minor
exceptions duplicates Guernsey's routes. : e
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the Southern Pacific tracks the area is freversed by two main
arteries = the Monterey-Castroville Highway just mentioned, and
Fremont Street, which takes off from the highway near the southern
boundary of Fort Ord, and at a distance of about a half mile south—

easterly roughiy parallels the highwe& 1nte the City- of Monxerey;

~ Defendant insugurated his service between Monterey and
Seaside in 1938 in response to public demand ef residents of Easf
Monterey, then numbering about 3500, for suitable public transporta- -
tion to and from Monterey for business and shopping pureoses.' By'
agreement with Bay Rapid Transit Company, which at fhartnpe‘did'not
desire to extend its service to East Monxerey; passengers.destined :
to points beyond defendant's terminal in Monterey were interchenged
with that carrier uroer a joint fare arrangement, and defendant
agreed not to transport passengers locally within the City of
Monterey. Service was. initially begun with a 21-pnssenger used
bus operating 10 round trips delly on an hourly frequency, and by
the end of 1941, due to increased graffic occesioned by the develop-
ment of defense projects in the arez, defehdant was operzting betreen
Monterey and Seaside, so he testified, at 2 pezk of 144 trips per.

day, using three buses and five drivers.

In-1942, following development of the Federal Housing
Project‘kﬁown as Fort Ord Villege, with a2 population of about 1500,
and the'rapid growth of the Del Monte Heigth‘seetion, defehdant‘
applied for and secured a2n extension ofhis-operative'authoriry to
include service between Monterey and those points, and he wes 21s0
at that time granted an additional_routebetween Monterey and Seaside
via Fremont Street. In July'of‘l943, es 2 result of the'commisS1enJl
ing of the Neval Air Station zt Monterey Airport; with an estimsted |

personnel of about 1000, defendent sought and was sccorded a‘further

-3 -




JMGsAN  CasWP4833

extension of ebout 1.5 miles to serve that facility, reached from
his existing route on Casa Verde Averue (which connects~Fremont

Street and the Monterey-Castroville Highway a short distence east

of the Hotel Del Monte grounds), vie a loop passing throdgh the #ir
Stetion and termineting ot the intersection of firpert Rosd and
Fremont Street. The evidence of record shows.thet at this time
(July, i943) defendant was operating two 23—pessengerlmodel 1930
used ACF steges and one 29-passenger model 1925 used Fzgeol stege.

In August, 1943, Bay Rapid Transit Company, alleging
inadequacy of defendant's exieting service, applied for and,
following extensive hearings, secured a certificate authorizing
expansion of 1ts operaticns so as to render service between Monte*ey,
Fort Ord Village, East Monterey, the Naval &ir Base, Seaside and
intermediate,points, thus pfactically duplicating-derendent's_routes.
(Dec.‘36947, Mar. 21, 1944, App. 25763.) No service, howeverirwas
authorized through that portion of Del Mbnfe Heigats east of-Ffemont

- Street traversed by defendant’s route in that area.

With the foregoing recital of events in mind, we may. now
turn to a consideration of the evidence bearing on the issues railsed
by the pleadings. The pleadings, 1nc1denta11y, do not present a
clear-cut issue on the question of whether or not defendant - failed
to render the service authorized by his certificates, since the
answer is not resﬁcnsive po that allegation of'the compleipt.
Instead, defendant says that he "has at no time'feiledﬁgg gttemgt'
to render any part of the service required.". (Emphasis'supplied;)
His denilal, however, of refusal to render serciccénd of‘tctel _
unauthorized abandonment thereof is cétegoricale_ The state of t he
pleadings is of importance in view of defendanx‘s.testimcny, which.
dealt chiefly with his efforts during the period from July, 1943,
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to December 1946, to secure equipment with which to provide service

. over his authorized routes.

"It 4s clear from the evidence thatvat least by the end
of 1943 defendant was involved in serious‘operétiohal difficulties
which grew progressively worse as time went on. On April 11, 1944,
thé'last of his three buses went out of service; and all were taken
to Salinas and sold, and the proceeds ($40;00)'werg turned over to
the State Roard of Equalization for taxes. Defendant then‘purchésed
a used 40-passenger Consolidated bus, which he operated‘er three
or four weeks until it could run no longer. Thereafter, he neither
purchased nor leased any motor vehicle equipment, but operated his
small Chevrolet commercizl truck over his routes once a day between
June, 1944, and November, 1945, when ‘that vehicle, too, finally wore
out. BetweenlJune 1944, and September, 1945, defendant alscLused'
his personal car, a Ford Sedan, on about ten occasions when the
Chevrolet truck was laid up for repzirs. He also employed taxicabs
between November, 1945, and March or April, 1946, so that,yhe testi-
fied, he "would be active on the routes ecch déy;" Undef this proce-
 dure, defendant hired a taxi, paid the taxi fere ranging from $1.50
‘to $3.00, got in the cad with 2 sign bearing the words "East Momterey"
and‘occasionally picked up 2 pessenger from whom he collected his
published fare of 10 cents, One tfip per day over each route was
made in this manner, he stated, leoving Fort Ord Village at 7:30 p;m.3
Monterey Airport at 8:00 p.m. and Del Monte Heights at 8:363;.m..

(3) These trips were made, it ceems, in purported compliznce with re-
duced time schedules which defendant stated he had attempted to file
with the Commission in Moy, 1944, dut which appeer to heve been re~
jected for non-compliance with tariff filing procedure. Defendant
said he believed such reduced schedules were authorized by Emergency
Resolution EM-T No. 1. One of those schedules (Ex. 4 - 2irport Route
beers an issued dzte of Mey 4, 1944, an effective date of Mgy 9,194
a Commission receipt date of May 1, 1946, end 2 rejection stamp»date&
May 3, 1946. Defendant stated he had been requested by the Commis-
sion to put his schedules in order, and that he hed resubmitted the
reduced schedules in Mey, 1946, for that purpose. A letter from the
~ Commission dated Moy 3, 1946, ZEx. A) points out the deficlencies in
the verious schedules. ‘ -
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There 1s some discrepancy between defendént's‘testimony and his daily
trip records (Ex. E) as to when he discbhtinued'uxilizing taxicabs in
the manner just related. The daily records,'going back to May 9,
1944, indicste that he first employed taxicebs about September 25,
1945, and continued using such vehicles elmost daily unkii a2bout
September 18, 1946. TFrom the latter date until Decembe:‘l&, 1946
(the day pfeceding the hearing), defendent testified end‘his "trip"
-recofds 1ndicate thet helwalked once a day over his routes ca:r&ing
the Ezst Monterey destinastion sign. The "trip" records also indicate
thet September 11, 1945, was the last day on.which defendant coliectag
any revemuec from his transportation activities. On this.day his
records show that the sum'ofizo cents was received fdr*the transpor-
tation of two passengers in the Chevrolet tﬁigk. |

In 2ddition to eliciting the foregoing evidénce from defen-
dent himself} conplainant produced'threewitneSSes whose uncontra-
dicted testimony corroborated the other evidence 6f record dealing
with the cessation of defendant's operatious. The first of these

witnesses, the office mensger of Fort Ord Village, whoso office was

just inside the gete where he covld see vehicles pess by during the
day, steted that he had seen Bey Repld Transit Compeny school buses ..

(4) Defendant's anmuel Teports for 1943, 1944, 2nd 1945, included in
the record by reference, reveal the deterioraztion of his service in a

striking monner. Summsrized, they show revenues, expenses snd other .
data as follows: : , .

1943 .1244 1945
Total revenues $ 34, 787.00 % 6,578.00 § 186.20

Total expenses - $ 33,304.77 S 5,668.00 109.20
Profit § 1,482.23. & 910.00 . 77.00
Pessengers carried 428,382 87,225 - 109é
Passenger car mileage 316,361 (est.) 86,400‘l ’ 3822.
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end Army buses going in end out of the villege, but for the lest

twelve months hed seen no buses of defendant, 2lthough, he said,
defendent dié operete é service in and out of the village in 1942
and 1943. The next witness wes o resident of East onucrey, whose‘
home was on Cesa Nove Avenue zbout two blocks from Fremont Street
(one of defendznt's routes), and who stoted thet during'l942 and
1943 she sew defendent's buses operating but never rode on one.
Dﬁring the last twelve months, the witness seid, she,héd seen no
buses of defendant opcretiﬁg.' The lest of the three witnesses was
the City Clerk of Monterey, who testified thct the records of his‘
officc showed thet defendent's licensc to operste &s a public cerr*er 5
on the city streets of Monterey, rcquired by ¢ c¢ity ordinance, X~
pired‘June 30, 1944, znd had not since been renewed, sné thet no
certificate of insurance required to be filed upon the issuance of

such license had been on file for the past two years.

Besides testifying as an adverse witness at‘the instance
of complainant, defendant also took the stand-in his own behalf and
related the history of his efforts to secure automotive equipment

" with which to conduct hio operations. He stated that although he had
made numerous requests of the Office of Defense Transportation,
coumencing in 1942, for permission to buy new buses, he was told to
get used ones, which he did. Those were the‘three'vehieles,Which .
were no longer fit to ruﬁ after Aprilfll,‘1944; Defendant‘admitted
thet no permission was required from the ODT to‘purchaseAused buses,
and counsel stipulated that after December, 1945, it was no longer
necessary to secure the approval of that agency in order to buy new
equipment. Defendant testified, hoﬁever, that subsequent to Moy,
;945, he was not financially able to purchese buses. He slso stated
that he had placed no orders for new buses with’any mannfecturer.or‘.
seller of such equipment up to the date of the hearing, but had made
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numerous attempts to secure the loan or lease of used'equipment from
a nurber of. bus operators in many parts of'the‘state, wifhoﬁt suécess;
and had even offered to sell his line if by thet mesns his former
pstrons might obtaln service, particularly in the Del Monte Héights

area.

| It would serve no useful purpose to relate further details
of this uafortunste affair. With all deference to defendent's
veliant efforts to provide transportation for his patrons, meny of
whom are his friends and neighbors, snd mindful of the difficulties
with which he was confronted, we are nevertheless impelled to the
conclusior thet for severzl yeers past defendent has becn ungble to -
provide even the barest essentials of a public trenSportation service.
Moreover, the evidence shows thet even t he reduced service which he
attempted to render subsequent to April 11, 1944, wés pérfdrmed‘ﬁith-
out lawful autrority, due to his failure to comply mith teriff filirg
provisions. We are unable to sgree with defendent's view that the
 Commission's Emergancey Resolution EM-T No. 1 conferred-authority to
reduce service in the menner and to the extent shown‘by‘ﬁﬁis'reco“d.
Thot mezsure, adopted December 12, 1941, purported to grant perm‘s-
sion to carriers opersting over the public highways to deviate from .
estsblished routes or to suspend service where, beczuse of Lewtul
orders of pubiic authority or other conditions efisiné from the wer
emergency, operztions over esteblished.routes or service éo autho-
rized points beceme impossible. This record reveais no evidence of
.conditions uncer which defendant might ha#e‘availed~himséif:of the
relief sfforded by thst order. |

Bzsed upon the evidence of record, we find as @ faet thet
defendent, for more then one year prior to the £iling of the com—
plaint herein, hes failed to provide the trensportation service
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authorized by certificstes 1ssue§ fo him by this Commission,‘and’thet
since on or adout Mey 1, 1944, whatever service defendant nmay hzave
rendered has been conducted without lawful authority;"Wb aréqaccordQ-
ingly unable to perceive‘any reason for withholding the reliéfosought
by complainant, eand therefore conclude thet defendent's operotive

suthority must be revoked.

RDER

A public hearing having been held on the comploint filed

herein, the metter heving been submitted, and the Commission now

being fully advised, end basing cur order upon the findings'and ¢on-

clusions in the foregoing opinion,

IT IS ORDERED thet the certificetes of public convenience
and necessity heretofore issued to Bryesnt Guérnsey‘by-Deoision No.
30762, dzted april 11, 1938, in fpplication No. 21837, =s modified
by Decision No. 30835, deted Mey 2, 1938, cnd os extended by Decision
No. 35511, deted June 23, 1942, in Application No. 24698 and Decision
No. 36416,‘dated June 8, 1943, in‘Applicatioo NO. 25651i said,oertifin
cotes authorlzing service ss a pessenger stage corporation between
Nonterey, Fort Ord Villege, Seaside, Del Monte:Hbights, Yonterey
Alrport cnd intermediate points, be end they are hereby revoked ond
annulled, and all effective tariffs and schedules filed thereundcr

are hereby cancelled.

The effective dete of this order shall be the 20th day after
the dzte hereof.

(va Deted atﬁﬁélu%iéiauuduoa, Celifor
: 7/‘1 ] 1947 .




