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BEFORE THE'PﬁBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

Investigatlion into the operations
of M. L. MORRIS, doing business &s ~ Case No. 4789
M. & W. TRUCK LINE.
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John M. Gregory for Field Division, Transportation, Depart-
ment; Reginald I,. Vaughan for M. L. Morris; Scott Elder and -
MeCutehen, Thomas, Matthew, Griffiths & Greene for The Rlver
Lices, intervener on behalf of Field Division; Frank Toughran
and Fred N. Bicelow for Pacific Southwest Rallroad Assin.,
intervener on behalf of Fileld Division; Harold Frasher for
velley Motor Lines, Inc., and valley Express Co. .-
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This investigatlion was 1nst1tuﬁed to determine whether M. L.
Morris is conducting an unauthorized highway common carrier service
between certaln San Franclsco Bay points and‘Sacramento, Stoékton,
and Lodl; and»between Sacramento, Stockton and-Lodi. :

In 1532 respondent and & partner'commenced’trucking operations
between San Francisco Bay points and Sacramento, Stockton énd Lodi,
as well as a nunber of other péints. Starting with twolbleces of
equipment, the partners first hauled furniture and automobiie parss

and supplies. In 1935, when the Eighway Cdrriers' Act became effec-

(L) "+ » » between San Francisco, ou the one hané, and Sacramento,
Stockton, and Lodi, on the other hand; between Oakland, Emeryville,
Berkeley, and Alemeda, on the ome hand, and Sacramento, Stockton,
and Lodl, on the other hand; between Secramento, on the one hand,
and Stockton and Lodi, on the other hand; and between Stockton, on
the ome hand, and Lodi, on the otaer hand, &s a highway common car-
rier as defined in Section 2-3/4% of the Pubiic Utilities Act, without
possessing & prior right to do so end without first having obtained
from the Rallroad Commission & certificate of public convenience end.
necessity authorizing such operation, in violation of Section 50-3/4

of said Act and in violation of the provisions ofs respondent’s permite

to operate &4s a highway contrect carrier and as a-radlal highway com-
mon carrier; * * . . s R
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tive, the partners obtalned highway contract carrier and fadial high-
way common carrier permits. Additional equiﬁment.was added 2s busi-
ness increased. Respondent obtained new permits 1o 1941, after dis-
solution of the partnership. In 1941, he purchased an 1dterstate op-~
‘erative right as 2 common carrler by motor vehicle, Under‘which he has
tranéported property, including traffic handled‘for ffeight forwarderm.
between San Francisco, oakland, sacramento, stockton, and Lodi, and
other polnts. At the request of shippers served 'in connectionm with
the interstate right, respondent undcrtook the tr&nsportatioﬁ of intre-
state shipmentslfor such patrons. |

Before Pearl Harbor, rc¢spondent had four or fivejwrrtten agree-‘
ments with shippers, but it wes not his practice to eater into written
agreements with those for whom‘he performed t?ansport&fioh service.

Most furniture companies for whem respondent haulgd closed down
during the war, and Western Auto Supply Company, & large shibper}
moved its_headquarters to Los Angeles. Respondent acquired many new
shippers during the war period. |

0ffice and terminal facilities are maintained at Oskland, Stock-
ton, and sacramento, respondent's principal office and headquartprs
being in oakland. Respondent's cperating fleet hes more then doubled
since acquilsition of the ;nterstate r*ght in 194.;fand he now has
fifteen units of ecquipment for the furnishing of iinehaul and pickﬁp
and delivery service. | |

Service 1s furnished daily (cxcept Sundeys and hoiidayS) between
san Prancisco and East Bay points and the Sacramento-Stockton area.
Tée principal routes used are U.S. Highway No. 50 and the Borden
Highway. Service cppears to have been performed expeditiously and
~to the satisfaction of shippers. |

fhe Field Division conducted & survey ofvrespondentfs operations
covering the period between November of L1944 and Augustvof 1945. Ex-

hibit 21 is a tabulation specifying’. shipments tranSpofteé by reSpon-
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‘dent between the points involved during seven periods of six comsecu-
tive days each during the months 1ndicéted, and ﬁas designed to re-
flect & cross-section of the operations. Respondent admitted having
cerried the shipmentsvthere'déscribed. During those tesﬁ periods
‘rcspondéht transported a total of 1,785 shipments, having an aggregate
weigh:lof 984 tons, for 474 zhippers. Fliminating dupli%ations, 37%

1ndiviﬁual shippers were served. Detalls appear below. The Field

(¢) The following table is a recapitulation of the shipment° trans-
ported during the 42 deys included within the seven test periods.

No. of ‘Total
No. of ship- No. of
ship- pers#e ship-
- No. of pers - served ments
days served* (Less du-~ trans-
Between and served (Total) plications) ported (Pounds).

P

sen Freanclsco Stockton 41 72 T2 . 27T 393,627
Best Bay - | o -
Points***  Stockton 40 79 . &8 306? 587,993
san Francisco Sacramento 39 64 57 288 - 263, 073'
Tast Bay - v ‘
Points***  Sacramento 40 92 7% 313 285, lhl
sacramento Stockton 41 ol ' 5 248 210,069
san Frencisco Lodi 27 19 16 51 8 »270.
Tost Bay . ‘ .
points*#*  Lodi 32 21 15 . 54 48,857
stockton Lodl 29 26 15 122 ‘ 107 188
cacramento Lods 32 17 ' T , 33,720“

TOTAL | ,785 .1}967,9?8?
- 583.9 tons’

Number of shippers'served, as shown by Field'Division survey.

Number of shippers served, ullowing for duplic&tions in Fleld
‘Division survey.

Bast Bay Points include Qakland, Fmeryvillec, Berkeley and
Alamede. ‘




Division also called twenty-one shipper witnesses, represenﬁing twenty
firms engeged in business in the territory involved.  The testimony
of an additional shipper was incorporated in the re¢cord by stipula-
tion. |

A wlde variety of commodities was transported during the survey
perliod. ) With reference to that period of_time,ifour of the‘shipper
witnesses professed no knowledge of any agrcement with respondent for
the transportation of thelr shipments. 7Two madée no reference %o any
agreement. Eleven shipper witnesses testifled that a transportation
agreement or understanding had been reached, and four stétéd thét‘no
such undcrstanding exlsted. Where any trensportation agreements or
uiderstandings were shown t0 have existed, they were vague and 1n-.
definite regerding the—terq of existence, points to be served, nature
of shipﬁents, rates, and oblig&tiéns to ship‘or tr&nsp&rt any definite
quantity of freight. | e

Respondent testified that after acquisition of the interstate
right in 1941 he Qid not solicit business, but hauled shipments.upon. ,
request, and was advised by some prospective shippers that hié ser-
vice had been recommended by certain highway common carriers 6perating
in the territory. Such testimony was corroborated by thet of the

nanager of respondent's Stockton office, and the testimony of many

(3) Of the twenty firme represented by the shipper witnesses pro-
duced by the Field Division, five werc engaged 1ln business at San
Froncisco; three in Oakland; one in Emeryville; eight in Stockton
and three in Lodi. 7Two San Francisco firms also mointalned dranchec
or offlces at Stockton and Sacramento. '

(&) Among the commodities trensported were sheet iron, cigarettes,
zicohoile liguors, plumbers' goods, comnstruction material, hardware,
piece goods, printed motter, wew furniture, steecl, cuto parts, trac-
tor parts, empty beer contalners, pipe, canvas, cleaning compound,
facial tissues, scaffolding, wire rope, clevator parts, plywood, glue,
chemlcals, furnace parts, rubber, crockery, glassware, oil, mops, dry
paint, copper tublng, radlio parts, compressed gas, wine, tobacco,
asbestos, shortening, loamp shades, soap, bamboo rakes, paper cartons,
foundry meterial, toys, lumber, rubber hose, clean linen, water
heaters, paint, pottery, mattresses, electric generators and parts,
fresh fruit, belting, oil drums, tires, end coal. | -
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of the shipper witnesses. Of the shipper witnesses who mentioned the
subject, nine stated that they had been dirceted to resﬁoudcnt by an-
other shipper, by & warchousemen, or by a freight forwdrder; onc had
been referred to respondent by a highway-common'c&rriéf-serving the
territory; and one patron had recommended to his consignors that

they route their shipments over respondent's line. Two shippers
stated that respondent had solicited their business. The tcétimony
of one of these witnesses 1s somewhat uncertain.

Before Scptember and October of 1945, it was not respondent's
practice to enter into written zgrecments with shippers. However,
because of an investigotion of.respondent's records by the Commis-
sion's Fleld Division, rcspondent became somewhat apprchenéive con-
cerning the lggalit§ of his operations, and comsulted his atporney.
Jde was advised to cegse hauling for thoge with whom he had no con-
tracts, znd to enter 1nto writﬁen agreecments with customers with vwhom
¢ d4d business. Respondent then mede a list of those customers for
whom he desired to continue hauling, expleined to them that ne "would
10t be able to haul for evcryone", and would pfepare wripten con-
tracts "with a certain group." After written agrecménts had been
Prepared they were taken to the selected customers for signaﬁure.

JMost of these agreements were signed late in October\of l945JflIn

Dieeparing the list mentioned, respondent selected his "heaviest ship-

pers."

Respondent now has written agrecments with fifty-seven shippers,
of which twelve are located in Stockton, nine in Lodl, fifteen 1nfl
Secramento, elight in San Frenclsco, twelve in Oakland, and cne in-
Berkeley. 1Im all cssentisl respects these agreements are identical.
They vary only in the nemes of the parties, commodity descriptions,
tonnage approximations, and points involved. The agrecments éontem- 

()

plote transportation of a wide veriety of commodities.

'5) Among the commodities mentioned in the agrcemecnts are the follow-
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Exhibit 1 rcads 2s follows:
"AGREEMENT
THIS AGREE mm ) Bedq @nd £006TeA 100 on this 30t an oI

October, 1945, by and between M. L. MORRIS dba M & W TRUCK LINE,
of Qakland, Calirfornia, heroimafter called Carriecx, and m‘u&: & CO.,

INC. of Stockton, Galifornia, hnereineftler c&lled shipper,

WITNESSETH ::

For and in consideration of the mutual promiscs and covenants
hereinofter contained, 1t 1s heredy agrccd between the parties here-
to as followe: '

v
- ®

Shipper agrees that Carrier, a Highway Contract Carrier, shall
transport, and Carrier agrees to tramsport, 2ll less-than truckload
shipments of steel, welding equipment and grinders approximating five
tons per month, between Stockton and Lodi, Sacramento, Oakland,
flameda, Berkeley, Emeryville and Sapm Prancisco at the rates now, or
which may hereafter be, prescribed by the Railrozd Commission of the
State of Californis as minimum for Highway Contract Carriers as con-
talned in any Highway Carrier's Tariff issued, or which may. be. here-
after issued, by sald Commission. .

It is contemplated under this agreement thet all of the above
described property which Shipper mey have occasion to have transported
In less than truckload gquantities between said points shall be trans-
_ported by Carrier subject to the condition that if Carrier is unable
on a particular day to accommodate & shipment tendered to him by

Shipper the latter may use other means of transportation for that
Uhipment. .

(5) cont'd.
ing:

Steol, welding equipment and grivders; tire molding machinery
and equipment, including parts tkhercof and suppiles therefor; steel,
I'ipe, machinery, drills, grinders and rubber belting; stecl and fur-
naccs; automotive perts and machinery; plumbing supplies and appli~
ances, pipe, lava, valves, water heaters, stoves, refrigerators and
floor furnaces; steel, castings and machinery;. 1quor, cigarettes,
tobacco and candy; bolts, tool steel, dles e&nd taps; automobile and
truck parts, equipment and supplies; springs, batteries, tires, tubes,
and brake lining; rubber belting, hose, and other articles manufac-
tured from rubber; plywood and glue; butchers', dairy and refrigera-
tion supplies; furniture, rugs, glassware, and m*scellaneous store
supplies and materials; generators, motors and pumps; chemicals, soap:
Insecticides and fertilizers; machined geers and forglngs; agricul-
tural implements and parts; tire recepping materilels; lubricating oily
refrigerating cquipment, foundry chemicals and supplies; cleaning and
scourihg compounds;-paint, plumbing supplies and eppliances; general
merchandisc, sheet metal and plumbing supplies; fresh frults and vege-
tables; boots, shoes end other articles of footwear; oil and roofing
paper; and chemicals, chemical compounds and misCPllancous supplies.

6.




II.

Carrier agrees that such property shall be transported by him
from origin to destinetion within & reasonabdble time.

ITX. .

This agrecement 1s to continue in force .and effect for & perlod of
one year from the date hereof but mey be cancelled by either party
upon giving thirty (30) days written notice to the other.

Iv.

Carrier agrees, &t his 3o0le ¢o3t and expecunse, fo protect the

property of Shipper by adequate insurance covor&ge against theft,

fire and disester of all kinds. At Shipper's request, Carrier cgrees

that he will furnish coples of &ll Insurance policles issued Iin this
connection.

IN WITNESS WHEREOFR the partics hercto baie exccuted this agree-
ment on the duy end year first atove written.”

Of the twenty firms represented by the shipper witnesses who |
testified, it appearecd that all but four had entercd into written
agreements with respondent, &t the latter's requést. There has beeﬁ
no change in the nature of the traunsportation service :éndered to "w
saippers who havé signed such agreements. Respondent testifled that
since Qctober of 1945 he has coufined his service to those vitﬁ whom
he has entered into wriﬁten agreements,vand“has Instructed his em-
‘ployees accordingly. He elso testifiled thét since October of 1945
he hes rejected many shipments offered by firmg‘which have not én-
tered Into 2 written agrecment. Respondent's Stockton manager tests-
fied that ‘freight offered by opproximately seventy-thrce firm$ had
been refused between November of 13945 and Februarj of 1346, both in-
clusive. ‘Onlyltwo of the shipper ~,tnesses, who rnprescnted firms
located at Stockton, testified or this subject. Neither had cntered
into a written agrecment wlth respondent.. One tesiiriedAthgt ship-
ments had been fejécted. The other\testifiéd that, pursuhﬁt to an
oral arrangement with réspéndent and &fter October of l9h5,,respdn—f

dent had accepted for transportation shipments upon which the wit-
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ness"firm had paid the freight charges. This was contradicted by
respondent 's Stockton menager, who testified that shipments offered
by that concern had been rejected. | .

The evidencc also dealt with the payment of freight cherges upon
the traffic transpofted. Th;rteen firms‘receiving shipments over
responcdent's line, none of which had enteredrinto written agreecments
with respoudent, were specified by the latter's Stockton manager, who
testificd that two were no longer served. Five'réceived_prepaid
shipments moving from consignors who had entered into written agree-
ments with resbondent, and one hed offered shipments under the ar-
rangement which he formerly had with respondént.' '

Shipper witnesses also referred to the paymcnt‘of charges. Four
shippers, who had ¢otered Into written agreementis with respondent;
testified that they hed made shipments which were billed collect.

One such shipper had recelved prepaid shipments(T); and two had’re-
ceived shipments moving either collect or prepaid. ° of ﬁhe‘four )
shippers who had not executed written agrecmenté withJTespondenﬁ, one,

located at Stockton, ships collcet to umnspecified consigoees; ome, At

(6) oOne Stockton firm mekes both orepald and collect shipmcnts over
respondent’'s line. In meither case was the consignec identifled. A
San Francisco firm ships both collect and prepaid. Collect.ship-~
ments move to two consignees &t Lodl who do not have w*itten agree-
nents with respoundent, and to five specified like consignees at-
stockton. An Oekland firm mekes both collect and’ prepald. shipments
tc Stockton, Sacremento end Lodi.. The record Is silent regarding
the number or identity of the consigneesof collect shipments. Still
cnother Oaklend £irm ships both collect amd prepeid to & consignee
who has & written agreement, to an unidentified shipyard at Stockton,
and to unidentified nunicipalities. ‘

(7) A Stockton firm receives prepaid shipﬁents‘from unidentifiecd .
cousignors situated in the Bay area. The record does not show,

vhether the latter had entered into trensportation agreements with
respondent.

(8) one stockton firm recelives both collect and prepaild shipments

from various consignors located at San Francisco, Oaskland,: Berkeley

and Fmeryville. The record is silent 2s to thelr identity. Assert-

edly, he controls the routing of these shipments. Auother stockton

- firm receives prepald shipments from two consignors at Ozkland who .
heve entered into written agrecements with respondent, from one specl-

fled consignor at San Francisco who has not entered Into- a written

egreement with respondent, and from "several others" vho were not
namad.

oo
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Stockton, ships prepaid to unidentified consignecs; cne, at San Fran-
cisco, ships prepaid to a contract consignee(g) at Qtockton, one, at
Stockton, receives collect shipments from & specified non—contract
consignor at Berkeley; ome, at Stockton, receives collect shipments
from & speclfied non-contract conslgnor at oaklaﬁd, and‘&lso‘rece;ves
shipments, the nature of which was not shown, from a Specified-nonQ
contéact consignor at sSan Prancisco; and one, at Stockton, fecei?es
prepald shipments Sfrom & contract-c5néignor at Qakland.

Witnesses representiﬁg twelve shippers testified that the‘chafges
dcerulng upon tonnége transpo“ted by respondent hed been paid n‘dc-
cordance with the terms of the agreements in which they respectively

nd joined. Scven of them stated that shipments which they'had of-
fered for transportation movcd prepaid; 2nother asserted that freight -
ses consigned only to bronch offices and moved either prepaid or col-
lect; and threec testifled that shipménts moved prepelid but in‘sbmc‘
instonces the charges had~becn rebilled to the consignees. It was

2ot shown, however, that respondeht wes aw#re‘of these arrangements.
Tilpments received by four contract-consignees, it appears, had moved
collect. |

The 1ssue t¢o be determined is whether respondent's operations
wre those of & "highway common cerrier" within the méaning of the Pub-
e Utilities Act, or of a "highwey contract carrier” within the mean-
lng of the Highway Carriers' fct. (State. 1935, ch. 223,‘as cmended.)

A "haghway common carrier”, subject to regulation under ‘the Pub-
lic Utilities Act, 1s defined as one who operates vehicles "used in

~he business of transportation of property as a common carrier for

(9) The terms "contract-consi gnor and "contract-consignee” indicate
that the consignor or the consignee, o5 the case may be, hed entered
icto a written agreement with reuponden The terms "non-contract.
consignor” and "non-contract concignee” 1ndicéte, on the other hand,
thet nelther had entercd Into such an egreement.
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compensation over any public highway in thls State between.fixed
terminl or over & regular route, * * +." (P.U.A., sec. 2-3/4(a).)
The ohrase "between fixed termiﬁi or over & regulariroute"-means‘"the
terminl or route between Or over which aty highway common carrier~
usually or ordinarily operates . . ., even though there mey be de-
partures from said terminl or route, whether such depaftures be
periodic or irregular.” (Sec. 2-3/4(b).) A common carrier is one
who serves "the public gemerally, or any limitéd portion of the pub-
lic."(LO)

The Highway Cerriers' Act, under which highwey contract carri-
ers are subjected to a more limited dégree of rc¢gulation, does not
indicate specifically the pre of highﬁ&& carrler opefation intended
by the Legislature to bc embraccd within the term "highvay cohtract«
carrier.” That term is one of & number of descriptive statutory
terms relating to different types of{h:ghway'carricrs. It is de-
fined merely &3 & carrier which is ndt covercd by the definitiods
of any other of those desceriptive phreses. “

The Highway Carriers' Act first defines a '"nighway carrier' as’
one which transports property'"for compensation or hire as & busi-
ness over any public highway', with cé%tain exceptions‘which are not
pertinent here. (Sec. L(f).) Next, & "highway common carfieé" is
Gefined as a "highway carrier operating as & common-carrier subjcct

to regulation as such by the Reilroad Commission uoder the Public

(10) The term "common carricr', in addition to the definition given
elsewhere in the Public Utilities Act, includes every "highway com-
mon carrier.” (Sec. 2-3/4(¢).) - The term "publiic utility’ includes
"every common carricr * * * where the zervice 1s performed for or

the commodity delivercd to the public or any portion thereof." (Sec.
2(dd).) The phrass "public or any portion thercof” means "the pub- -
lic generally, or any limited portion of the public # * « for which
the service 13 performeld * * +, cad whenever any common:carrier * * «
performs & service or dclivers & commodity to the public or any por-
tion thereof for which any coxmpensation or payment whatsoever is
recelved, such commen carrier * * * I1s hercby declared to be a pub-
1ic utility subject to the jurisdiction, control and regulation of
the commission and the provisions of this act.” (Sec. 2(ff).)

10.
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Utilities Act * *» *." (Sec. L(g)-) The term "radial highway com-
mon carrier” is then defined as ”evéry highway carrier operating as
2 common carrier not heretofore subject to regulation as such b{l\
the Railroad Commission under the Public Utilities AcCt * * %, !
(sec. l(h).) Finelly, Section 1(%) of the 1935 statute reads as
follows:.
"The term 'highway comtrect carricr' when

used in this act means every highway carrier

other than & highway common carrier &s defined

in subscction (g) and every radiel hi way com-

mon carrier a5 defined in subsectlon h) :

In determining status, consideratioﬁ,of legal principles dis-
tinguishing common carriage end privetc carriage appears to be an
approprilate and relevant guide. As noted in Re H1rohs (i928), 32
C.R.C. 48, carriers have alveys been clossified fn law as pudblic and
private, their dutiles and liabilitlies being distinct; And no hard
and fast ru;e nas been devised for detcrmining whethcr one trans-
porting persons or property folls w;thin one ciass or the other.

The Highway Carriers' Act of 1335 did not crcate & third geﬁeral
~class of carrier, but recognized that the theretofore unregulated
private carrier for hire Should be subjected to some degree of regu-
lation. Before 1935, numefous rcspondents or defcndaﬁts'infstatus
proceedings urged the e¢xistence of verbal or written contracts as
cvidcnce-of private carrier status, and gradually the term "contract-
carrier” came into usege &5 & symonym for private carrier.

. Encctment of the Highway Carriers' Act wes preceded by & gemer-

al Commission investigation of freight traﬁsportation-¢oﬁditions in

(11) 1In Re Ben Moore (1525), 27 C.R.C. 388, a divided Commission
dlsmissed an application for & common carrier certificate for lack
of jurisdiction. The mejority opinion held that a proposed on-call -
operation between any polnts in the generz2l territory within &
radius of 75 miles from Sanger would not be operation "between fixed
termind or over a reguler route' within the meaning of the then ef-
fective Auto Stage and Truck Tronsportation Act. Such an operator
became known &s & '"radial operator” and is the "radlal highway con-
mon carrier” mentioned in the Eighway carricrs’ pct of 1935

1l.




caiifornia. (Re Transportation, 38 C.R C. 83.). In explanation of the

terms there used, the opinion stated 2s follows:

"mor the sake of clarity and accuracy 1t should
be stated here that the term 'Uncertificated Trucks'
includes the private carrier for hive, also called
the 'Contract Carrier,' who has not dcdicated his ser-
vice to the public, and the so-¢called 'Wildeat Truck!'
operator who poses as 3 privete or contract carrier: .
for hire but is really operating &s 2 common carrier,
and also carriers not for hire or the shipper-owned
truck." (Emphasis added; 38 C.R.C. &t 85.)

In ome of the first status proceedings after adoption of the
Highway Carriers' Act, the Commission stated that "‘highway‘C&rrigrs'
are of two general cleasses; first 'common carrier!, secdndly 'con-

tract carriers' (private carriers). Likewise, there are two kinds of

'common cerriers', first 'highwey common carriers', cnd'seébndly
'radial highway common carriers'.” (Em?hasis'added; Jampone V.

' 12) . '
Leonardint (1936), 39 C.R.C. 562, 565.) : :

gla) Thc Rampone decision also attempted to distinguish the terms
'highway common carrier” and "nigaway contract carrier”, as follows:

"A 'highway common cérrier' Ls distinguished as one who dedi-
cates and holds out his transportation serviccs generally to the pub-
‘¢, or & substential portion thereof, for compeusation, for the
transportation of some certein varicty or varicties of frelight, &t
rates filed with the Commission, and wHo usually or ordinarily op~-
gg%t§s between fixed termini or over & regular route.”. (39 C.R.C. at

"A 'highway contrect carrler' IZs distingulshed as one who does
not dedicate and hold out his transportation services generally to the
public, or & substantial portion thereof, but who is employed by &
selected and limited group of shippers, as_g private carricr for an
agreed compensation, to the cxclusion of all others, by & mutually
binding contract, cutercd lnto and performed in good faith, for an
egrced term, and which contract mutually binds the carrier to trans-
port and the shipper to supply & specific category of -frecight, snd
which contract is definite &s to the following:

1. The time involved in the performance of the contract;

2. The routec and/or termini 2nd/or area involved in the
' performance of the contracti;

. The kind of commodity or commoditics involved in the contract;

. The compensation to be paid and received.”
39 C.R.C. at 567-8; emphasis added.) -

3

4. The tonnage to be hauled.
P
(
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The Rampone decision dismissed & complaint alleging common car-

rier status. It mey be noted that defendant there haulecd for tenm
shippers under one verbdbal and nine written agreements‘providing that
he "should trensport 2ll of a certein crop of perishable products

that were to be moved on behelf of each of said shippers'from‘a

specifically designated area, 10 specific-termin;, for a spgcific

period of time." (39 C.R.C. 565.) | |
Be'ﬁoss (1938); 41 C.R.C. 359, involved the status of en unsuc-

cessful applicéﬁt for 2 certificate; who thereupon prepared and pre-

sented to his shippers for signature a form of written contract, ad-

V181ng them that he had to heve contracts to operate lavfully. There
were nioeteen contracts in substantlially the same form. In solicitlng

contracts Doss lantended to limit himself to A few, and declined to'-_
enter into contracts with some shippcré "vecause he thought‘he had too
meny contrects.” Significsntly, Doss heuled "for the big firms",
vhile the certificated highway common carrier between the points do-
volved hauled for individuzls. Doss 2lso served shippers,with vhom .
he had no contracts, belleving that he could legally h&ﬁdle these
shipmenté under his permit .as & radliel highway common'carrier, al-

though ?is operations were almost wholly between certain‘specific
13 |

- points.

~

In the Doss case, the Commission held that the operation wes that
of'& highway coﬁmon carrier from its inception, and was continued in

substantially the scme manner by Doss, who had entered into written_

(13) Under section 4 of the Highwey Cartiers' Act, a carrier may not
operate as & "readial highway common carrier" transporting the seme
commoditlies as he transports 2s & "ighway contract carrier” between
the same points. (Re Shivpers, Inc., 41 C.R.C. 543, 55L) It is not.
unusual for & truck operdtor ¥0 engage in more then one of three types
of trucking ('"highwey common carrier”, "radial highway common carri--
er", and "ighway contrect carrier”), nor is 1t unlawful "so long as
such operator does not. transport the same commodities between the
same points in more than one of said thrge types of truck operatfions.”

(Rampone v..ﬂgonardini, 39 C.R.C. 562, 569. ' Sec also Re Willis, 42
C-R-.C. %408, 423.) : | S ‘
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contracts with the regular shippcrs and receivers when denled 2 certi-
flcate, in ofdcr to give the operation the color of a private garricr
servicc. The stereotyped form of contract used by Doss negatived the
existence of any attempt on his part to meet any peculier or spéciai

need of‘his patrons, if any such needs existed. The dccisidn stated

in part as follows:

"Respondent Lppears to believe, however, that

£ he holds written contracts with all his patrons
he may thereby avoid common carrier status and re-
melin within the category of a contract carrier.
This is not ncecessarily true. The essential test
of a common cirrier 1s & public holding-out or
offer of se¢rvice. Such ~ holding-out may exist
even when written contracts eare made with all
shippers or recelvers served. It is normally en-
countered where, 4s here, the nature of the traffic
and the needs of the shippers involve none of the
speclial, unique or individualized service which

is the natural f£ield of the contract or private
carrier, and the same or similar service could as
wvell be rendered by an avowed common ¢arrier. Any
limitation of service or withholding of public
holding-out under such conditions is usudlly 2rtli-

icial and unnatural to thaot type of traffic and
operation. Moreover, from 3 precticel standpoint,.
it 4s difficult to maintain if the operation 1s o
succeed financially. But in the absence of such -
limitation of service or withholding of publlic
dedication, the esszential common carricr nasture of
the operation 1s not zltered or successfully dis-
guised by the use of any written contracts, what-
ever may be their form." (41 C.R.C. at 363.)

Perhaps general usage, followed by legislative acceptance of the
term "contract”, 1nhdescr1b1ng & private c&rrier; has cbntributed to
the prevailing uncertalnty concerning stetus. such usage fosters ean
ussumption, apparently held by maﬁy carriers and shippers;‘that the
exlstence or nonexistence of "contr#cts" may bé the decisive factor,
regardless of the numbe: of shippers served or the Cifcumsténces sur-

cunding 2 particular operation. Yet contracts, express or implied,

are an incident to glmost every form of transportation for & compen-

sation.

Although the number of shippers served may have & bearing on

whether & carrier i3 a private cerrier or & common carrier, it 1s
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doudbtful that mere number can be made the concluslive test of stetus.
The statute does not so provide, and we ére not aware of any legal
principlc which requires application of that test as the solc deter-
mining factor. Perhaps the Commission could attempt to achleve cer-
tainty by cstablishing 2 rigid formula to the effect that d carrice
who hauls for more than & specified number of shippers, by that fact
alone becomes & common carricr. But such action by the Commission
would be in the neture of legislation, rather then regulation. More-
over, 1t may be crgued that such &n edict by the Commission, or legis-
lation to the samc c¢ffect, nmight well containlserious constitutional
infirmities, in thatvit might comnvert & lawful privete carrier, againgt
his will, 1nto o common carricr by merc legislative command. -On the
other hand, it nmust be recognizad'that no carricr serves all the pub-
‘ie, and the public docs not mean everybody all the time. And it is
a2 metter of gemeral knowledge in the field of highway transportation
that many carricrs holding permits serve & substantilel number of
chippers. Were thelir status‘to be guestioned and tested by the legal
distinctions between privote end common carrizge, which distinctions
ve believe to be just &s aﬁplicable now as before 1935, it mey wéll
be thet many of such "permitted’ carriers would be neld to be op-
erating &3 highwey common carriers. |

Yhet constitutes z particular individual o commen carrier must
te determined from the evidence prescnted im each case as 1t arises,
in light of the legel distinmctionms between private and common carri-
age. |

The reecord in this proceeding shows thet requndent is regulorly -
Treasporting property, 4s & common carrier for compensation;‘ovef the
public ‘highways between fixed termini and over regular routes, serv-
ing 2 substantial portion of the publiec, aﬁd 1s operating @s?a'high-'~

wey common carrier within the meening of theo Public Utilities Act,

notvithstanding the attempt to chenge that status by reducing the num-
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ber of shippers served cnd by cntering into wriﬁten agreements with his
"neavicst shippe?s" between the points involved.
QRRDER
Public hearing heving been hed before Fxaminer Austin, and based
upon the record hercin and upon the findings contained in theforego-\
ing opinion, IT IS FURTHFR FOUND AS A FACT that M. L. Morris is operat-
ing &3 a highway common carrier within the moaniﬁg of Section 2-3/4 of
. the Public Utilities Act, |
(a)ibetween san Francisco, Oekland, Emeryville, Berkeley
and Aleamcda, on the one hend, z2nd Sa cramento, Stockton
and Lodi, on the other hand;

(b) between Sacramento, on the onc hend, and Stockton and
Lodi, on the other hand; '

(¢) between Stockton and Lodis;
wvithout possessing o prior operctive right thcrefor, and without first
having obtained & ccrtif;c&te of public convenience and nccc551ty au-'
thorizing such operation,-in violation of Section 50-3/& of °a¢d
ctatute, =nd _

IT IS ORDERFD that M. L. Morris ccase and dgsiét such highway
common carrier operatién unless &nd until he shall have obtalned &
certificate of public conveqicnce and necéssity therefor.

The Secretary 1s diréﬁtcd to couse a certified coby;of this order
to be personally served upon said M. L. Morris, and this order éhall.
become effectiye on the twentlieth day aftcr thc’datc of‘sﬁch:service.

Dated,.422,‘£=22;23324g/0alifornia, thisggﬁ?ﬁdy of 355L72?4—~ ’

L947.

Commissi09$r6w*

'f-‘.-—""
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Commissioner Rowell, dissenting in part:

I feel compelled to comment separctely upon the foregoing deciclon.
Although the result here reached is not without precedent, to my mind this case
indicates plainly that the time has arrived for the Commizsion to take an entirely
different approach to the‘gdministration of the provisions of the several statutes

giving It authority to regulate highway carriers, Vartime conditions and controls

-in.this industry have served o maie the regulatory prodlem more difficult foday,

demanding complete reconsideratica of the principles applied and of the procedure
Tollowed.

This proceeding points to tae futility and the inequity of attempting
o follow the legalistic approach of the past. It leads to interminable hearings,
but without tangible results. aAs here, it results only in a direction to a single
carrier 10 cease eltiher all or some part of nis exdsting operations, yet he is
not told what he has done wrongfully or what he or othors rightfully may do in the
future.

The issuc raised by the Commission's investigation, as it is stated in
the opinion, is whether Morris is a "highway commorn carrier" as defined in the
Public Utilities Act, or a "highway contract carrier" as defined in the Highway

Carriers' Act. Thc opinion sars that Morris must be considered a public or common
carrier, not a private carrier. This conclusion appoars almost axiomatic. In
fact, the rceond does not indicate tnat Morris clzims to be a private carrier in
a purcely legal sense., I doubt that any but a very few of £h~ so~called permitied
carriers are such. The opinion th;n finds that he is opcrating between certain
fixed termini; henee he needs a certificate of public convenience and necessity
as required by the Public Utilities Act. Tae order says that he must "cease and
desist such highway common carrier operaticns.”

I think it is time the Commission ilnquires just why it is so importaht

to detcrmine whether the operations of such a carrier f{all under one statute or




ancther. Morris holds permits Lssucd by the Co iscion to serve both as a "high-
way contract carrier” and as a "radial highway common carricr”, and also »0Ssessces
2 "eity carrier" permit. Tac opinion refers at length %o his so-called contract
operations, but not the others. 3ut the Commission says to him, in effect, that
neither the contract permit nor the radizl permit hereteforo issucd authorlzes him
to operatc as a common caryicr in the manner he hns, 50 he must ¢case until he

obtains a cortificate under another statute. Yet, noitier of those permits issued

him designates Just what he adsd do thercundor; the statute docs not tell him;

nor does the Commission now indicate just what he may or any not do’ within the com-
pass of thosc operative rights. .

Raferring specifically 4o the contract permit thch Yoryis holds, the
Commission now says that a permit of that class merntioned in the Highway Carvicrs!
Act must be coastrucd to apply only to thoce transportation services which are
considored, under common law principles, to be purely »rivate undertaxkings. I
cannot believe that this is a necessary construection, and it only-adds to the
difficuwliy of edministering tiais and the other reguleatory acts. Vhon cnapting
this law in 1935, the Legislature could not have intended thot the Commission
should issue permits in large number to & class of oncraters called "contract!
carriers with the understanding thet these would be deemed purgly private carriers,
thuz largely removing 2 grezt body of operators from thot ficld of regulation per-
missible over public carriers only. I belicwve thaot tacre is a distinet place in
owr transportation systum, and in our law, for onc who may oC dunoninrtcd a "eon-
tract" carrier, cven thoush he be cngaged in 2 public calling, provided this tern
be defined and applicd to onc undertoxking a speclalized service under 2 type of
contract differing widely frem the usuzl shipper-carricr carcoment.

The Commizsion's wathor-tv to regulate motor truck tranuportatlon is
now derived from all three of %hese legislative acts. It cannot be said that one
-was intendod to have superior forec to thc others. The Commission should hesitate

t¢o foree the grca body of existing carricrs upon our h*ghwa s into that particular
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category covered by the Public Utilities Act alonc. Certainly such a policy will
fail wnless the Commission is willing to demart drastically from the preccdents,
both substantive and procedural, established over tiic years in the administration

of that Act.

There arc now cutstanding over 16,000 permits lssued under the Highway

Carricrs' Act, about 2,500 of these for "contract" operations and over 13,600 for
"radiol" operations. lore than 5,000 hol@ Yelty carrier" pcramits. There arc but
227 trucking concerns operating under authoristy of cexrtificates issucd in accord-
ancc with the Public Utilitics Aet. Zven these, in major part (78 percent), have
also beon issued permits to opcrato vither as contract or radial carricrs, or both.
It is cvident, thercfore, by their preponderance in nusober today, and also in the
volume of business done, the non=cortificated carricrs have béén permitted to
dominate the field.

The Stete's “transportation cconomy justifics o large highway flcet. It
must be flexible enough to care for the heavy movement of seasonal commoditics.
The objeetive of regulation shouwld be to obtain from each operator the maximum of
efficioncy within the particular spherc he clcoets and is permitted to occupy. 3ut
this cannot be done unless the Commission discards most of the traditional dis-
tinctlons between onc class and another, -

I am confident that within the four corners of these statutes tacre is
found ample administrative and rulo-making power to adeguatcely regulate 2ll types
of highway carrier operations. The approach to the problem must be a practical
ong. Classifications cevering gencral types of truck operations can be cstablished
ir the light of known transportation nccds. Then complete rules must bo declared
by which the necd for particular operations within those classos can be tested.

In this way orly can it bc made xnown to cach carrier what rights and dutics are
inherent in the type of a2utherity granted o him., In this way only can rcgulﬁtion
be made beth effective and fair. The kind of decision hore issued contridutes

nothing toward either efficieat opcration.ordef cetive regulation,

'\.,._, .
IRA K. ROWELi
Commissioner.




