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e  ORICHIAL

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORKIA

In the Matter of the Application of ) ‘
CALIFORNIL MOTOR TRANSPORT CO., LID. ) . :

for authority to operate via Pacheco ) Application No. 27220
Pass for the transportation of express)

traffic of CALIFORYNIA MOTOR EXFRESS, )

LTD. between San Francisco and Fresno.)

DOUGLAS BROOKMAN, for California lotor Transport Co., Ltd.,
and California Motor Express, Ltd. )

BEROL AND BANDLZR, by MARVIN HZANDLZR, for Fortier Trans-
portation Company, protestart

PEIL JACOBSON, for Western Truck Lines, protestant.

J. RICHARD TOWNSEND, for General Transfer Company,

© protestant. )

HUGH GORDON, for. Valley Xotor Lines, Valley. Expross Company,

Pacific Freight Lines and Pacilic Freight Lines
N ZXpress, protestants.

R. E. WEDEKIND, for Southern Pacific Company and Pacific

Motor Transport Cowpany, protestants.

QRPIXIO N

California Motor Tramsport Co., Ltd., a highway common
carrier, seeks to obtain, by the above entitled appiipétioh, a
certificate of public convenience and necessity‘authorizihg\it to

use a route via Pacheco Pass for the transportation of express
traffic of California Motor Zxpress, Ltd., to Fresno and San
Joaquin Valley points from San Francisco,

Public hearings were held May 24, June 19, 20 and

August 2, 1946, in San Francisco‘bcrorw Exaniner waard and evidence
was introduced. The matter was submittcd on thc latter date. subject
to the filing of concurrent opening and closing briefs. Protestants,
in their opening brief, requested that oral argument,bg granted- |

before the Commission, sn banec. However, as this matter was -
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thoroughly argued in the dbriefs, repetiticn of such presentations

orally seems unneéeésary. Therefore, the request will not b
granted. The evidence of record has been carufully considered

together with the briefs and the matter is ready for decision.

Applicant presently is authorized to transport exprass
traffic for California Motor Sxpress, Ltd., between San Francisco
and Los Angeles, via both tha coast route U; S. Highway No.’lOI,
and the valley route U. S. Highway No. 99. Vhen employfpg the.
latter route, applicant is authorized to use Pachzeo Pass to or
from U. S. Highway No. 929. The ahove operativo-rights‘authoriied
California Hotor Iransport Co., Ltd-,Ato serve Sen Franciseco and
Los /ngeles but rnot points intermediate thercto. In addition to
the ceptificated rights mentioned, applicant was authorized to
acquire tpé highway common caprier bpnrativé rights.df Véiley and
Coast Iransit'Company by Decision No. 37472, in Application Nb.
24371, reported in 45 C.R.C. 502. By this acquisition applicant
gained the right, among others, to operaﬁe_a scheduled service
between San Ffancisco, Paso Roblaes and certain intermediate points,
as well as the right to render an on-call servics for trueck loads |
of not léss‘than 5000 pounds betheﬁ coast lin§ points and points
in the San Joaquin Valley, including the right to operate betwwen
Fresno and Paso Robles. As a result of possession of'the laSt ,
mentioned operative rights,.California Notor Transpart Co., Ltd.
was able to transport PUETESS traffic of California Motoé‘Express,
Ltd., betwenn San Francisce, Fresno and oth-r San Joaquin Valley |

'points via Paso Roblus.

. By the instant application, California fotor Transport

Co., Ltd. seeks authority to use the shorter and mere direct
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route via Pacheco Pass and U. S. Highway No. 99, when rendering
servics between San Francisco, Fresno and oth~r San Joaquih Valley
points. Applicant referred specifically to Fresno irn its appli-
cation, because that is one of the rost important San Joaquin
Valley points included in the Valley and Coast Transit Company
pwrations, which applicant vau‘red. If the right tb sprve'Frésno
viu Pacheco Pass is granted as prade for, the right to Sﬂrve the
other San Joaquin Valley points by such route will be comprohended

too.

The evidence of record shows that the distance between
San Francisco and Fresne vie applicant's‘existing routs through
Paso Robles is 324 miles, whilé it is 197 miles between the same
points via the propos«d poute through Facheco Pass. The latter
route, therefore, is 127 miles shorter than the form=er. The
difference in time in f#ahsit is approximately four hours-be£WHen
the two routes. It was gstimated that usé of the Pacheco Pass
route would result in éavings to applicant in direct operating:
costs of an amount in excess of $3,000 per ronth. The evidence
shows that over-night service with early mdrning delivery ¢can -
be given by either route, in spite of the difference in disfance
and time in transit. GSome evidence was introduced by protestants
respecting operations by applicant ffoq Bast Bay~points_;o-8an
Joaquin Valley points, but such evidence is outside the scope of
this application, which embraces uée of thé Pachéco Pass route

between San Francisco and San Joagquin Valley points only, .

Applicant contends that as it may trénsport express

traffic of tne California lotor Express Co., Ltd. between San

Franeisco, Fresno and oth-r San Joaquin Valley points, via Paso
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Robles, by virtue of its existing operating rights, it should be
authorized to use Pacheco Pass and U. S. Highway ﬁo. 99 as an"
alternate route. In justification it points out that the proposed
route is shorter, thereby conSHrving‘tires and equipment, and saVing
operating ~xp~nses for labor and fuel. Also the propOSﬁd route
would pnrmlt a faster and more practical SberCF to be rendered.
Appllcant stresses the fact that such an operation would not increase
the competition it presently gives protestants Valley motor Lin*s
.and Valley Zxpress Company because California ilotor ;ransport Co.,
Ltd. can give over-night, service with early morning delivery via-
Paso Robles; The result of denial of the applicatibn,.it is
'aSSerted, would be to compel applicant to perform a waSteful;‘more
expensive service, which would result in depriving the shipping

public of the henefit of imoroved service.

Protestants contend that applicant's reguast is not one
for an altwrnate routs but is in fact an application for a new
‘highway common carrier s-rvice. They argue that appliéaﬁt has no
right to operate a through s«rvicws between San Francisco and San
Joaqﬁin Valley points, but must interchange traffic’where.the

scheduled and on-call rights conn-ct. The differences in mileage
and time between the proposed and ~xisting operations, it is
claimed, show a new service is contemplated. It is assertad the
proﬁosed swr&ice would violate the on-cell restrictions and the
welght limitation on applicant's present rights. Protestants
aver, too, that applicant has failed to prové that publice
convenience and necessity require gfanting'of'thé-cértificate.
Finally, it is stated that applicant is not 2 fit and proper'parfy
to be granted the certificate because of 1ts past and present

violation of Commission orders.
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The Commission, in its past decisions treating
with the rights now held by applicanf, which zuthorize
service between San Francisco and San Joaquin Valley
points, was not called upon to determine whether'an
interchange of traffic betwesn the on-call and scheduled
operations was reccssary. At the time theée rights
were 1n question in the Valley and Coast Transit Company
case, 45 C.R.C. 502, it was found that it had been the
operating practicc,of Valley and Coast Transit Cémpany to
transfer traffic to otaer ecquipment at the junctio'x; point.
Hence, when permitting applicant o acquire the rights of.
Valley and Coast Transit Cormpany, the decision recognized
the existence of the right to operaté between San Francisco
and San Joaguin Valley roints, but was silentJas-to 
whether physical transfer of lading must be made. The
original or historical rwason for requiring an actual
inﬁerchange of tfaffic'at Junction péints.between‘two
routes has disapprared. To compel such "meke work"
today is not sound from either an economic or operating

standpoint, and is not in the public interest.

It is argued by protestants that the differences in

mileage and time betwean tha oxisting and proposed oparations of
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applicant show that a new service is sought. This does not appear

to be a valid contention as applicant is rot seeking to serve any
new territory, but rather to improve its existing service by
employing a more direct route between the points it is authorized

tQ serve.

Protestants contend that the proposed service would
violate the on-call restfiction-and weighﬁ limitation‘on-applicant's
existing rights. This is an untenable clé&ﬁ. A provision that
service may be rendered on-call or on—demand'is rnot intended as a
limitation on a carrier's right to increase its buSineés- on the
contrary, such a provision is for the benefit and protﬂction of
the carrier. It makes it unnecessary for a truck opprator to
run equipment unless notified by a ohippPr that there is traffic
to transport. No persuasive reason 15 presentea for prohibitlng
the joining of a scheduled and an on—call operation so as to
afford a through service. The evidence of record shows that no
truck of applicant travelirg between San Frénciéco-and San Joaquin

. Valley points had less than 7,200 pounds of traffic on board. The
majority of shipments were well in excess of 10,000 pounds. o
Opviously, the weight restriction to 5,000 pounds has not been
vibla;ed. However, it is protestahts' position that individual
shipments presented to California Motor Zxpress Co., Ltd., did not
all we;gbvs,ooo pounds. This, applicant admits, but as it 1s
underlying carrier for the express company and evefy'shipment
presented to it by the express company weighed more than 5,000
pounds, no vieclation of the Weight'iimitatiop on applicantfs rights

is shown.
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It is protestants' claim that applicant has falled to
prove that public convenience and necessity require granting'of 
the certificate. This theorem assumes & new service, not an
alternate roﬁte. Ina situation, such as here presented, where
applicant secks to use another route between points it is
autherized to se«rve, the nature and dégree of proof l1s different
than it would be if applicant sought parmissicn to iraugurate
service to new or additional points. Thé evidence shows'that
operating economies, expedition cnd efficiency will result ffom
the use of the shorter alternate route. These are adVantages
which will acerue to the public. They will be realized thioﬁgh
faster service, more flexible and cffective Operation‘and-lowér
costs. Such factors considered with the otaer evidence of record
are persuasive in determining public convenience and necessity.

. There have begn & number of Cormmission decisions in the pést.which
have followad this reasoning. Two of the most recent are Iin Eg

- ¥Yalley Hotor Lines, Ine., Decision No. 38760 in Application No.

27032, decided March 12, 1946, and in Re Eichway Transport, Inc.,

Deeision No. 40016 in Application No. 27618, decided ‘iarch 4, 1947,

Protustants' final contention is that applicant is not‘d
I'it and proper party to be granted a certificate because‘of past
and present violations of Commission orders. This arguﬁent\in#olves
three grounds. The first is that applicant acted wnlawfully by
transporting traffic petween Son ?ranciéco and San Joa@uin V&lley
points via Paso Robles without transfer'of lading to other |
~equipment at the latter point. 7This matter has been considered
hereinbefore and determined adversely to protesténts’ cOntgdtion.

The second is that service from Zast Bay points was performed by"
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applicant without authérity. Applicant concedes it has no‘Bpgrétivé
rights from Zast Bay points to San Joaguin Valley points.; The
evidence of re~cord does not demonstrate that appiicant Operatés
between such points. It does show that Interwrban EXprass Coiporation
contracted to act as underlying carrier for Caldfornia Motor -
EXpress Cd., Ltd. between Oakland and San Frahciscb’énd also leased
equipment from applicant. The contract and equipment lease were f
made part of the record'b; introduction as exhibits. "Nothing
unlawful about such operations appears. Furthermore, ds.prnviously
stated, operations between Zast Bay points and San Joaquin Valiey :
points is not involved ir this proceediné. The’third is that
California Motor Transport Co., Ltd. by operating‘bétween San.
Francisco and San Joaquin Valley points via Pachec¢o Pass, is
violating the order of the Commission (Decision No. 38959,‘in Case
No. 4811, reported-in 46 C.R.C. 453) which found that applicahtw :
did not have the right %0 so operate, and ordered it to cease.and

desist therefrem urless and wntil it received 2 certificate of

. - o I M
public convenience and necessity authorizing suck SePVICe. Wkls
decision involved construction of the provisions of the 194l

amendment to Section 50-3/4 (e) of the Public Utilities Act quoted

and referred to above. Applicant had relied on such statute in |
that proceeding to Jjustify its claimed right to use the Pacheco

Pass routc to serve San Joeguin Valley points. Applicant

saasonably petitioned the Commission for rehearing of that decisien,

and such petition was denied after oral argument before the
Commission en banc. Applicant then petitioned the Californié

Supreme Court for a writ of certiorari to review said decision.

The Commission stay2d the effective date of-such order‘to.give
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aprlicant time to pursue the statutory remedies avaiiable to it to ;
test the legality of said decision. The'Supreme Court granted the
writ as prayed for. As a result of this agtion the Commiésion |
withheld its determination upon the merits of the instant application
rending a decision by the Cburt as to whether applicaht requixed

a certificate to conduct the opeuration in questioh. On May 29,
1947 the Supremé Court by its decision in‘Ca;ifornié lotor TfanSport
Co., Ltd. vs. Railroad Commission, S. F. Ne. 17382, sﬁstained’the
order of this Commission. When this proceeding was instituted an
honest difference of opinion existed as to the legal effect and |
meaning of the statute in question as then it had not been

construed by the courts. Therefore it would-be~impr6pér now to
brand applicant as a violator or to penalize it for operating in
accordance with the advice of its counsel as to what sﬁch act

meant.

After reviewing the evidence and arguments presented
the Commission finds that the present application is one for the .

use of arn alternate route between points applicant now is authorized

to swrve, and not a request for the right to.inaugurate a new service

It ;s found, alseo, that such proposed Operation.wiil conserve

tires and equipment of applicant, save fuel and labor costs and
provide a more expeditious and efficient sérvice, all of which
will redound to the public benefit. .Further, it is found that
applicant now competes with protestants and use or'ﬁhe requested
route, while 1t will improve applicant’s serVicé and be‘in the
public interest, will not materially alter the existing cdmpétitive

situation.
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After full consideration-of the evidence of‘recorq‘and
the arguments presented in the briefs,'the Commission‘is-of fh;
opinion and finds that public convenience an& necessify reguire
that California Motor Transport Co., Ltd. be granted a certificate H
authorizing it to operate as a highway common carrier via Pacheco
Pass for the transportation of express traffic of Caiifbrnia WMotor
Express, Ltd., between San Francisco, Fresno and othef,San‘Joaquin

Valley points which it is presently authorized to serve..

Public hearing having been held 'in the above entitled
proceeding and the matter submitted, the evidence and briefs ‘

thoroughly considered, and good cause appearing therefor,

IT IS ORDERED that a certificate of public convenience
and necessiﬁy is grarnted to Californié Motor Transport co., Ltd.,
authorizing it to operate a highway common carrier service for the
transportation of express traffic of California Motor Express, Ltd.,
via Pacheco Pass and U. S. Highway N03‘99 between San Frahcisco,
Fresno and other San Joaguin Valley points if‘a&qﬁired the right
to serve by Decision No. 37472 in“Appliqation No. 24371, ag an
alternate and additional route to that now possessed by it via the
cogst route, U. §. Highway No. 101, to Paso-Robléé and thence via

State Highway Na. 4L to Fresno.

IT IS FURTHER ORDERED that in providing service pursuant

to the certificate herein granted, applicant shall comply with

and observe the following service regulations:
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Applicant shall file'a written acceptance of the
certificate herein granted within a perdiocd of not
to exceed 30 days from the effective date hereof..

Tithin 60 days from the effective date hereof and
on not less than 5 days' notice to the Commission
and the public, applicant shall establish the
service herein authorized and comply with the
provisions of General Order No. 80 and Part IV

of General Order No. $3-A by filing, in triplicate,
and concurrently making effective appropriate
tariffs and time tables.

The effective date of this order shall be 20 days from
the date hereof.

Dated at » , California, this Zf —

COMFISSIONZRS




