Decision No. 40836
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

. CSLQ jﬂ?/
CITY OF VERNON, Complainant A{

v. | ' Case No. 4909

SOUTHERN PACIFIC RAILROAD COMPANY,
Defendant.

. ORDER OF DISMISSAL

On August 4, 1647 the City of Vernon filed a pleading, in the
form of an application, requesting that Southern Pacific Rallroad
Company be ordered to change and rebuild the grade of 1ts roadbed,
tracks and other structures and facilitles in Alameda Street, so
that the entire width of that street Iin Vernoh ¢can be paved énd used
for vehicular traffic. The pleading was docketed as ? cbmpiaint and

a copy forwarded to defendant, in accordance with_Rule 13 of the Com-

mission'S'pro%e?ural rles. - (Calirornia'Administrative Code, . Title
1 ' _
20, Sec. 13.)

(1) "13. Procedure Unon Filing of Complaint. Upon the filing of a
formal complaint, the Commisdion shall immedlately mail a copy there-
of to each defendant. This copy shall be sent by way of information
only, and each defendant shall be allowed five days within which to
point out to the Commission in writing such defects in the complaint
as, in the opinion of the defendant, require amendment. The Commis-
sion wéll then glve cons;deration-to the defects, 1f any, so enu-
merated. o

Trivial defects shall be disregarded. Should the Commission,
however, be of the opinion that the defects brought to its attention
are so vital that the complaint should be amended, the Commission
will requirce the complainants to amend the complaint. . .

Wherever the Commission is of the opinion that the complaint is
sufficient, it shall formally serve a ccpy thercof upon each defend-
ant, requiring that the matter complained of be satisfiled, or that -
the complaint be answered in writing within ten days from the date of
service of such order, provided that the Commission may, in particu—
lar cases, require the answer to be filed within a shorter time.
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According to the allegations of the complaint fWQlfskill Lane",

now. Alameda Street, has been a dedicated highway since 1869, in
which year defendant's predecessor commenced an action to acquire an
casement along that’strect. Comnissioners appointed by the court
found that plaint £e was entitled to use for railroad.purposes a
thirty~-foot strip of land along that otreet and such report was con-
firmed and ordered recorded by the presiding judge in August of 1869,
The complaint alleges on Information and beliecf that nelther
the State, the county, nor any municipality was made a defendant or
had any Judgment or decree entercd against it takingior ¢condemning
any right for the purpose of vesting an easement for railroad pur-
poses, and that neither Southern Pacific Rallroad Company nor its

predeccssor ever applied for or obtalned a franchise along Alameda

Street.

It 1s alleged that after the City of Vérnon was incorporatcd in
1905, portions of Alamcda Street were paved and curbed; that the
street has become congested because of Increased volume‘or vehicular
traffic; and that the City Counci} of the City of Vernon has édopted
a resolution declaring that public Interest and nccéssity require
that the eatire width of Alameda Street in Vernon should be paved
and used for vehicular traf“ic. As hefetofore *ndicated ﬁhe com-
plaint requests an crder requiring defendant to change and rebuild
the grade of its roadbed, tracks and other structures and facili-
ties. |

Counsel for defendant submitted a statement of alleged defects,
taking the position that the compléint contains no allegatioﬁs show-
ing Jurisdiction in the Commission to make the requested order,. and‘
pointing out certain other alleged defects.

On September 11, 1947 a copy of the statement of alleged de-
fects was forwarded to counsel for complaipant, who was advised that
Commission consideration of a possible dismissal would be‘deléyéd

for fiftecn days, in order that complainant might reconsider the
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. . .
. .
"

pleading, and indicate whether complainant desired to file an
amended complaint or to rely upon the prcsent pleading. Tne Commis-
sion has received no reply to that communicatlon, and an amended com-
plaint has not been filed.
| Under section 60 of the Public Utilities Act, a complaint may
be made ' setting forth any act or thing done or omitted to be done
by any public utility including any rule, regulation or-charge here-
tofore established or fixed by or for any public utility, in viola—
tion, or claimed to be iIn violation, of any provision of law or or
any order or rule of the Commission; * * *."

The complaint does not allege 2 violation of any statute or of
any rule or order of the Commission. Nor are there any allegations
showing that the Commission has Jurisdiction to make the requested ’
order. Questlons relating to title to property or right of way,
the necessity of obtaining franchises, or the validitv or effect. A}
the 1869 court procecdings, involve legal questions which must be
determined by some tribunal othcr than the Commission.

Good cause appearing, IT IS ORDERED that the complaint in
Case No. 4909 is hercby dismiésed for failure to state a cause of
action within the jurisdiction of the Commission. | o

Dated, M//.a/ _ _,“C»!alifornia, this Z/ /A7, 4y

of October, 194T.




