Decision No.  40GS47

B@FORE THE PUSLIC UTILITIES CO:LISSICN CF THE STATE OF CALIFORNIA

In the lMatter of the Aprlication )
of LECNARD F. SCHEMPP for a g
)

license as a motor transportation) Application No. 28710

broker.
LEONARD F. SCHEUPT, in propria persona
QFINION
In the above-entitled application Leonard F. Schempp
recuests a license authorizing him to engage in the business of

a2 motor transvortation broker pursuant to Act No. 6393E, Chap. 705,
p. 1906, Statutes of 1935. .

A public hearing was held by Zxaniner Syphers at Llos

Angeles on October 1, 1947, and the matter was submitted. No one
anveared in protest to the granting of the application.

The annlicant has, according to the reéord,.complied
with the essential routine statutory recuirements in connection
with motor transportation broker proceedings, in that he has pre-
pared and filed an application, surety bond, and letters of authe
ority from the carriers designating hin as their duly authorized
transnortation representative.

Applicant teétifieq that he now is, and for some years
past has been, performing dump-truck hauling services for build-
ing and construction contractors and other shippers. In the per-

formance of these services he owns and operates one dump truck.
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In addition, he uses the services of various subhaulers who, in
most cases, are owner-drivers of dump trucks. If the owner of
any truck should hire a driver other than himself, that driver,
according to anplicant's testimony, would be an employee under the
control of the truck owner and not of aprmlicant. The subhaulers
obtain insurance and licenses for their own ecuipment and also the
necessary nermits from the Public Utilities Commission and the
Board of Equalization.

" The billing for all this hauling, both on applicant's
owa truck and on the trucks of the subhaulers, is performed by |
applicant. The bills show applicant's name and hae collects the
charges directly frow the shipper. These bills are rendered to
the shipvers monthly on the fifth or sixth of the.following,month,
and collections are usually completed by the 20th of thaﬁ month,
on which date applicant vays the subhaulers. Of the amounts re-
ceived from the shippers for hauling performed by subhaulers,
applicant retains 5% as his ¢harge. From the remaining 95% appii-
cant deducts any advances he has made to the subhaulers during
the previous month and remits the balance to tiaem. The subhauiers
are authorized to purchase gasoline and oil from various service
stations and to have renairs to their eauipment made at various
garages and charge these items to apvlicant's aécount. Applicant
then deducts these charges from the amounts due the subhaulers and
pays them the balance. |

In addition to the aforementioned deductions, applicant
also pays the various taxes required on the hauling operations,

including the taxes raid to the Board of Egualization and the
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Public Utilities Commission. These taies are likewise deducted
from the subhaulers' share of the moneys receiyed.

Applicant testified that he is the hglder of permits
under the Highway Carriers! Act for operation as a radial highway
common carrier, and a highway contract carrier. He also holds a

city carriers' permit under the City Carriers' Act. The hauling

verformed in his own truck is conducted under these permits.

In the solicitation of business applicant uses various
types of advertising literature, including letters and folders,
as well as conducting solicitations by teléphone; In some of the
literature the subhaulers are mentioned and in some cases appli-

cant represents himself to be a broker. He contended that the

use of the word "broker" was in the general sense, as it is
understood in the industry, rather than having any specific refer-
ence to a broker as defined in the Motor Transportation Broker Act.
In shdrt, the operations applicant is now conducting,
and those he proposes to conduct in the future, are under an
arrangement whereby he performs some hauling with his own equip-
ment, but for the bulk of the hauling uses subﬁaulers. He has no
control over the employees of these subhaulers, nor does he have
anything to do with the licensing and insurance of their trucks.
However, in effect‘he cdoes advance to the subbaulers the cost of
gasolire, ¢il, and revairs. The billing for all of the hauling
is performed on arplicant's bills, and the taxes due thereon are
rald by apnlicant and deducted from thé‘subhaulers' share of the
proceeds in the same manner és the deductions are made for operat-

ing expenses. Both applicant and the subhaulers have rermits from
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the Public Ttilities Commission. In most cases the permits which
the subhaulers have are radial highway cormon carrier and city
carrier nermits. Applicant testified that he advised all of the
subhaulers to obtain these two permits. |

| Testimony of applicant shows that he is 46 years of age,
and has been engaged in the trueking business in Los Ingeles for

more than twenty years. He proposes to condues the business for

which he 1s seeling a license in his own name and as arn individual.

He further proposes to limit this business to dumn truck Mau¢irg
and cervices exclusively.

Wi:h the application there were {il~d lPt ers of authority
from 78 carriers, all of whom nold either radial highway cormon
carrier or city carrier permits, or hoth, A% the hearing applicant

astified that he had recelived additional letters of authority from
approximately 75 wore carriers. °

The Secratary-lanager of the Califorrnia Dump Truex Owners'
Assoclation testified that 904 of the dump-trucl operators in
Southern California ere individual owher-drivers, and further,
that the individual ovner-driver ié the most efficient tjUP of
operator in that business. Ee also testil ied uhat thnro were
advantages to the shipp ers in grouwp b;lling and group solicitation,
inasmuch as it was nore convenient Ior shem to deal with one indi-
vidual. Ikerefore, since most Gurp=truci haul*“g business requires
a l#rge number of trucks, it has been the comuon ‘practice for a
number of years for the shippers ©0 deal with repre"entatives of
groups of dump-truck owners. He tes ulfl?& that, in his opinion,
it would be desiradle to nave such representatives operate as
brokers and ’i]e the necessary dond, theredy ii reasing their

responsibility.
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From the foregoing facts, which show a holding out by
appli&ant to serve the public, actual ownership and operation of
one truck and some control over the operation of ot ner trucLs,‘
hauling over the public highways for compensation, sclicltatzon by
applicant, use of zprlicant's bills, and hauling grrangements
direetly between applicant and the shippors,'we conclude that
apnplicant's operations arn~ those of a carrier.

Tt 45 well established that one who is himself a carrier
cannot act ag a broker in respect to the sale of, or negotiation
for, transportation over his own lines (Re PPtPreon, l93v, De~¢cision
No. 29084, 40 CRC 71, 76). We nhold to the view that 2 broker is
an intermediary between the shipper and the carrier. His status is
that of an agenf with its rnsuiting fiduciary obligations to the
varty he represents, whether that party be shinper 'carrier.'
Such a status is clearly distinaguisiable from a f shiprer-
carrier relationship.‘ |

It 4s not a broker's proper function o issue bills of
lading, either as & shipper or o5 a carrier, nor to issue, in'his
own'name, freight bills to cover transportation charges, nor to
rold himself out as a earrier. A contract of carriage 1s propérly
one hetmean 4 gaipper and a carrier; & broker snould not be a party
thereto.

Thus we £inmd from the avidence that applicant's present

and sronosed operations do nev fall mu‘n.‘ the definition of a

broker as set out in Seeticn 2 ol the llotor ¢ransportation Droker

Act (Statute 1935, Chapter 705). The application will, therefore,

be denied.
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Application as above entitled having been file&, public

hear;ng having been held thereon, the matter having beén.éﬁbmit~
ted, and the Commission being fully advised in the premises,

IT IS HEREBY ORDERED that the application of Leonard ?.
Schempp, an individual, for a license as a motor trensportation
broker, be, and the same hereby is, denied.

For all other purposes the effective date of this order
snall be twenty (20) days from the date hereof.




