Decision No. 410623

BEFCRE THE PURBLIC UTILITIZS COLXISSION OF T4

SCOIT LUIBFR COIPANY, IXC.,
Complainant,

Vs
Case o, 4063

COLPANY, TEE WISTIZRN FACIFIC RAILRCAD

COMPANY, THEE GRTAT NORTHERI RAILVAY

)
)
)
)
%
TIZ ATCEISCN, TOPZKA & SANTA- RAILWAY )
/
)
COIPAKY, SCUTHEZRN PACIFIC COIPANY, ZIT AL.%

\

/

vefendants.

A, LARSS0N, 3ZRCL & ZANDLER by IDWARD I 3ZR0L and
TIAAREN P. ARSDIN, for complairant.

JOXN =. IZWNzesYy, J. =. LY¥0NS, R. I. BRAIDD,
J. €. ORLOVSXI and JOZIi I, DZSCx, for
defendants. ,

ROZZRT C. NEILL, for California Fruit Growers Zxchange
and Fruit Growers Suprly Company, interested
parties. ' '

1, operates a lumber mill
situated about 1¥ miles vest of Durney in Shasta County, from which
1t ships lumber and other forest products to verious destination
in Caiifornia ancé other states. The nearest rail shipping f%§§lity
is at Pondosa on the line of tie licCloud River 3ai1road Conpany.

The defendants are various razilroads and one highway common carrier.
&>

By complaint, as amended, it is alleged that (a) the
failure and refusal of defendants to estadblish through routes and
joint truck-rail rates on lumber and other forest products from

complainant's mill, and rail proportional rates on the same articies

(1) Other rail shipping points available to complairent include
Bieber and Radding, located on tre lines of The estern Facific
- Rallroad Company and Southern Pacific Company, respectively.
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from Pondosa, Bieber and Redding, to all destinations in California,
and (b) the failure and refusal of the.:ail-line defendants other
than LieCloud River Railread Comnany to advance trucking charges on
complainant's shipments, subject it to prejudige and disadvantage
in violation of Section 19 of the Public-Utilities Act, and result
in rates and charges which are "unjust, unreasonable‘and excessive,
and in vielaticn of Saction 33" of the same Act. An ofder is

sought directing defendants to establish tiurough rovtes, joint
truck-rail rates and rail proportional rates, as well as to advance
common ecarrier truck charzes on all joint truck-and-rail shipments
from complainant's mill to all points in California. The defendanté
in their answoers deny the cssential allegations of the complaint.
Hearings were held before Ixaminer Eradshaw at San Franciscé;

B:iefs have been £iled.

The rates on lumber and other forest products to most
destinations in California are the same from all rail shipring
points in the northern part of tha State; and from certain parts
of southeérn Oregon. From thls extensive producing area to the San
rancisco Zay and Log angeles Districts the rail'rafes are 23 and
37 cente, respactivéi%. The transportation charges from complainant's
mill, which is located about 28 miles from Pondosa, exceed those
from mills having rail facilities by &% cents por 100 pounds, a
rate of this amount being published fron Burney to Pondesd by the
Burney Transportation Company, a nighway common carrier. It was
taustified 4hat the additional transportation cost is the cguivalent
of about $2.50 per 1,000 board feel and represents from 3 to § per

L]

(2) Unless otherwise indicated, rates and charges arce stated herein
in amounts per 1C0 pounds and do not include the general
inercases egtabvlisied effective Januvary 1, 1947, pursuant to
Decision No. 39785 in Application No. 27446.
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cent of the saleas pfice of lumber. Complainant's vice president
and gensral manager stated that complainant produces anproyimétnly
41,000,000 board feet por year and that from about 33 to 40 per Cﬂnt

of its output is shipped to California destinations.

Tastimony concerning the conditions controllins the sale
of lumber in California was presented throuvgh complainant's vice
rresicdent and gencral marager, its sales marnager and two brokers
engaged in the purchase and sale of lumber, one being located in
southern and the otiher in nortiern California, According to these
witnesses, while prices were relatively unimportant durinz the last
ferr years due to thae gecarcity of supplies, a marked change in the
sitvwation is rapidly taking place. The; 2t marketing
conditions ar~ becoming sueh that complainant v a unable ©O
sell 1ts lumber in California at 2 highar deliveored price than
offered by the nills located u001 rail linss in the same genecral
producing arca. It wis asserted taat in order to do business it
will be necessary *o* ¢om vlaznart absord the cost of transportirg
1ts lumber from the mill to rall facilities. 3ota the vice
presidenf-gcnmral manager and the sales managerAtcstified that to
be required o €o so under competitive conditions might cause
complainagf to oporate at 2 loss. It is claimcd that this was the
sitﬁation prior to the war. Complainant, therefore, desires to be
placed on a parity from a rate standpoint with the mills located at
points having rail facilities.

Complairant's rate witness Girected a*tont on to the

existence of joint truck-rail rates on lumbcr’and other forest

produects €rom Fort Jones, Etna and Callahcn to several important

destirnations. These shipping v»oints are located west of Yreka and

(3 Lﬂ&Sﬁ rotes apply to San Francisco, Oakland, Alameda, Sacrazento,
llendota, Los Angeles, South Los Angeles, Tilmington, Los '
Angeles "Harbor and Long Beach.
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are served by the highway division of ¥reka Western Raillroad Company.
It was testified that lumber mills with which complairant is in
competition are located at wach of th~se points.. The rates apply
viz truck to Yrela and rail beyond. In addition to the Yreka |
western, the Soutihern Pacific Company, Pacific Electric Railway
Company and Union Pacific Railroad Company are parties to this
tirouzh route and joint rate arrangement.

The constructive nighway distances from these shipping
points ané Burney to the r=aregt rail héads, the through rotes to
San Francisco and Los Angeles and tie locdl truck ind rail rates o
and'f:om the rail head . set forth in the followirng tabulation:
:Diffarence

: :Rate from
Constructive : Ra Shizring
w - R -
Y - L]

e

ighway Hdles:Through:Ral ~to:Point vs. :Truck Rate
Rate :Des ion :Rail Ywad :to Paill Hea
(cents) (¢ (cents) {cents)

s B ap 8
T TR B TR Y

2

|

to Rail Head

To San
Francisco
Erom

Fort Jones
zZtna
Callahan
Burney

To Los
Angelas

From

Foi":‘;'. Joras 28
Etna 47

Callahan 57

Wit il
NN

Zurney 37 gx(a)

Local rate to ¥Yreka is 1 cent higher fron
Novermber lst to HMarch lst of cach year.

ldnimum weight 40,000 pounds.
1 | 1" 30 , OOO 1" .
The retes shown from 2urney do not include the cost
of loading lumber into rail cars at Pondosz. Complainant

estimates this cost to be approximetely $1 per 1,000
board fezet.

(4) The Yreka Western Railroad Company 1s not 2 party to this
proceeding.

[ ..
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Aitnough Southern Paclfic Comwany and some of the other
dafendants ore also partioes to Cer;ain Joint truck-rail ratas on
lumber from shipring points on the liondocino coast, tha testimony
indicates that it is not the general practice of elther the Southern
Pacific or Vestern Pacific to establisk Joint rates with truck lines
on traffic from or to off-rail noints. They clain that if théy did
so on lumber it would be necessary to establish similar rates on

agricultural and mineral products. If was stated that this practice

would neccssitate allowing trucl lines divisions and requiré the
rail lines to assume 2 portion of the cost of transferring lading

between truclts and rail cars 2t interchange points. The Western
Pacific is not 2 party to any joint trucli-rail rates. It was ex-
plained that the joint ratas from the mills west of Yreka were
established (1) to assist the Yreka Vestern ia retaining needcd

traffic and (2) to nmeat truck competition.

A witnoss for defendants testified thot lunber is shipped
to Californic markets in substontial volume £rom various mills in
Dl Norte and Trinity Countiss and soutnern Oregon which are not
located at points served by rail. He declared that the full
combination of truck and rail rates to and from the rall head’is
chafgcd in the Instances roferred to and in some cases the mills
arc situated a greator distance fron rail facilities than that

opcerated by complainant,

Proportionzl rail rates are sought from Pondosz, Bieber and
Redding to all destinations, Chlco arnd south, to which the local
rail rates are crouped from different mills having rail facilities.
Avparently, they are desired so that lumbor can ba taueked to the

rail heads and move by rail beyond when o 301rt highway cormon
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carrier-rail service may not e available at a through transportation
charge no higher than in effect from the rills se*ved by rail.

It was testifled that, 1 propor 1onal rates were estabilshed,

Tiever and Redding would bve utlilized at times as

instead of Pondosz, principally during the winter montis.

The rate witness emnmloyed by complairant cited irgtances
in which certain defendants have established proporticnal Pates
on lumber. Rates of this nature were published on (a) “ough luwnber
from Fondosa to Croville & is0 when roaching Po dosa over:
public iighways from voints beyond; (b) ro uuﬂ sawn lumber from
Bieber to Chico when originating at Adin, Cal fa3 (&) rough
cedar nlanks and slabs froz Redding fo Calland and Sarn Leandro
when noved into Redding from a lumber mill locatad approximately 33
miles northeast thérebf; (&) lumber and cortain forest products
between a number of points in central CaW‘”‘*nia served by the

Western Pacific or affiliated lines when originating at poin on

the lincs of other rail carriers; and (2) lwumdber, posts, timbers

and similaor ar<sicles from thws Los Angeles area to Beaumont and

certain points cast thereof when noving to off-rail points beyond.

The volume of some of these rates werws contrasted with
the local rates on lumber from and to the same points. or instanrce,
inasmuen as the proportional rate on rough cedar planks and slabs
from Redding to Oakland and San Leandro, as modified by the general
inercazes whieh became effective Januwary L, 1947, aw ountod ;0_6
cents luss than the local rate, complainant's witness stated that a
proportionali rate‘S% cents lower than tha local rate should be

,,

established from Redding te the San Francisco Bay area on lumbelr
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originating ot Zurney.

THitnesses for defendants testified tha @ proportional

rates instanc«€ by complainant vere ¢ i o reet one form of

competition or another. It wos asserted that reough lumber had been

moving from the Burncy District to Biceber, thence vic the Vestern
Pacifie to Oroville and Sacramentos; that the truek rate was the sano
' to both Bieber and Pondosn; and that in order to mect the through
local rate from Pondesa a

ron Fondosa t¢ Oroville, The
nroportional rate from Pondos hico was assertedly oestablished
to prevent the novement of a substantial quantity of lumber from
tha Burney Distriect by shipper-owned truels. It was stated th:f
the rates on traffic originating at Adin and on rough cedar plarks
and slabs from Redding were puhlished for the same purposé. ~ost
of the proportional ratas of the Westurn Pacifie and affilicted
lines in cuhtral California are ¢laimed to have been published to
compete for traffic where the publicztion of joint rail rates could
not be arranged. The rates from the Los Angeles at«a{were said to
have been designed to permit the movenment of shipments by rail,
thence by -truck to sitas of work on the Colorado River agueduct in
compctition vith direct truelr movements. It was stated that, thaero
being no further movemsnt of tralfic thercunder, the proportionnl
rates from the Los Angeles area werae deing cancelled, The tosti-
mony 2lso indicates that the rate on cxdar planks and slobs from
Redding and a few of tic other proportional rates have alréady

been cancelled.

(5) Complainant's mill is locatnd within 20 miles of the mill of
the lumber company on whose traffic the proportiencl rate on
rough ¢edar planks and slabs applied.
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S In adéition to them estadlishment of proportional rates,
complainant desires that the rail-line defondants be required Lo
&dvance truck charges at Pondosa, Redding and Dicber on lumber
orizinating in the Burney District, & practice which leCloud River
Railfo a2d Company nernits when shipments zove to Fondoesa wnder
the publi hed rate of the ;urnov Transportation Company. 'Although
not definitely ust~bl*sh\a of reecord, it apprars thot the reason
for the advancing of trucking charges, Ifron compliinaht's standpoinf,
is that ony commissions v»aid to broxurs are predicated upon an
invoice:pricv vhich includes the cost of transportation to the rail
head, unless trueliineg charggs appear as advances upon the freight
bill iséued ot ﬂast¢hution§ In instances where trucking charges
are advancad, the lumbor company, thcrefore, makes some saving in
the amount of commissions poid to brokers. It 1s 2lso relieved

of providing funds for the pdyment of trucking charges

The record ghoys that the rail-lire defendants otner than
thloud Rchr Rai road Company do not advance trucking charges for
movements from places outside the switching or corporate limits of
the points where freight is tendered. They claim?that‘to do so
with respect to highway cdmm n carriers would lead to the extensionf'
of the practice to 2all highway carriers, tiaereby in reasing
accounting expense and financial risks without any compensating

benefits.

The defendants, however, advance charges to connecting
rail lines, water carriers, shippers and warehousexen when directly
ineidental to the transportation of freight. In certain instances
similar advances are made to frelight forwarders. A satlisfactory
guarantee that refunds will be made in tre evert of thcncarriers“

inability to effect collection at destination is required.

-3~
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It is asserted that most of thevadvancing of ¢harges by
the rail linres is upon a reciprocal basils, whilelh would not be the
case if trucking charges were advanced on lumber shipments originating
in the Burney District. As hereinbefore stated, irnstances were
cited where luber mills from other off-rail points in northern
Califernia and southern Oregon pay the full combination rates to
and Trom the rail head. According to & witness for defendants,

trucking charges are not advanced by the rail carrier in such cases,

Complainant urges that the publication of joirnt through
trucx-rail rates for the benefit of competing lumber nills and the
refusal to accord similar rates to it constitutas the granting
of a preference or advanrtage and sudjects complainant to prejudice
or disadvantage in violation of Scetion 19 of the Public Utilitiles
Acet. It contends that the preference and prejudice created by
the maintenauce of joint ftruck-rall rates from Fort Jornes, Callaaan
and Ztna and the absence of Joint rates froz 3Burney results in
unjust, unreasonadle and «xcessive rates within the meaning of
Section 33 of the same Act. The argument is also advanced that,
by reason of the preference and vrejudice arnd ta« consequent.unjust,

unreasonable and oxcessive nature of the rates from Burney, no

satisfactory througah route or joint rate exists from that point

and public convenience and necessity demand the establishment of
through routes and joint rates. In support of its position, in

urging the entry of an order purswant to Section 23, complainant

cites Sierra 0il Co. v. Souhern Pac, Co., 32 C.R.C. 617, Blythe

Chamber of Commerce v. Calif, Southern Rv., 19 C.2.C. 681, and

Pac, rortland Cenent Co. v. Tidewater So, Ry, Co., 14 C.R}C. 359,

in waich joint rail rates were required in order to remove undue
prefercnee and prejudice or vhere combiration rates wer~ found to

be wnrsasonable, or bdoth.
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It iz contended that by the publication of wnroportional
in the instances of record competitors are granted benefits
are withheld from complainant. The factual situwation in the

instant casce is alleged to be very similar to the facts of record
in several cazes in vhich, complainant states, the Interstate
Comerce Cormission directed tie establishment of proportional

rates. The clited cases are Swift Lbr. Co, v, F.& G, NL.R. C0.,

-

6l 1.C.C. 485, Smitherran and MeDonald v.. MansfZeld Hardwood Lbr.

Co., 142 I.C.C. 49, and Dawkins Leér. Co.. v. Chesapeake & 0. Ry.Co.,
129 I.C.C. 415. The first two of the cases rmentioned did not
involve proportional rates. "hile undue prejudice was an lssue

in each of thi procecdings, they ¢id not embdrace considerations,
such as now before us, vwhich concearn the propriety of preseribing

provortional raill rates on ex-truck traffic.

'3

of 4he rail-line defondants other than
leCloud River Railroad Company in advancing the charges of short-
line railroads, vessel carriers and certain other parties, while
refusing to advance trucking char gas on movezents from beyond the
corporate or switehing limits of the point at which freight is
tendered to the rail carrier, is said to be a preference or
advantage within the meaning of SPctiOﬂ 19. Complalnant's view
in this regard is that highway carriers, and shlnpcrs uto.lizinU

thelr fecilities, are subjected to prejudice and disagdvantage.

Defendants contend that where joint truck-rail rates are

published, they were established to meet a condition entirely

differcnt from that prevailing in the novement of lumber fron

Burney. The fact that the truck line serving Fort Jones, Ztna

and Callahan is operated dy a railroad rather than an independent
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highway carrier, such as Burney Iransportation Comparny, théy ¢lain,
operates to place the movement of traffic from those points under
adissimilar circumstances and conditions thar those connected with
the movencent of lumber from Burney. It is urged that complainaht's
difficultics are due to the location of Its aill instead of any
unlawfulnese in defendants' rates and that the record is devoid

of any showing that public convenience and necessity require joint

truck-rail rates Lrom the Burney District.

/
Tith rospect to tho publication of prowvortional rates on
lumber, defendants rely on tne c¢lainm that wusual conditions not
pfesent in coﬁhection it the novement of lumber fronm Burhey
justify thelr action in maintaining rates of this nature in certain
instances and refusing o establich similar rates on compléihant's |
traffic. Consequently, it is asserted that the difference In

treatment is not unduc or cthervise unlawful.

Complainant having coneeded that romoval of the alleged
diserimination as %o advancing of charges by an& mgans other taan
the extension of the practice to the truecking charges taey pay
would not satisf{y the cdmplaint, ¢afendants contend that th
allegations wifh respect tharato have been abandoned. They argue
that unduc prejudice or discrimination cannot exist unless the
resulting injury w;ll ¢ease upon ramoval 6f thee prejudice, regardless

of the manner of its removal, citing Royal Crvstal Zalt Co. v.

Amerjecan Transptn. Co., 227 I.C.C. 9, 19,

v

It is well establishued thot to e unlawful under Section

19 of the Act the prefercnce or preojudice complained of must be

unjust and undue. Re Tariff Suspensions, 35 C.R.C. 135, 137. To
be undue, preference and prejudice must be shown to be a source

~11~ |




of advaniage to the parties or tralfic alleged to »e favored and a

detriment to the other partics or traflic. Blae ton & Son
sznm& (1 H‘cor ?. Co., 259 I.C.C. 584, 591 Xohler Co. V.

zon & S.%, Co., 263 I.C.C. 6073 073

So far as defendants' practice in astoblishing proportional
radl rates on ex=-truck traffic I1s concerncd, the record does not
disclose that such action has been detrimontal to complainant or
its traffic. As indicated hcrein, rates of this nature were
published to meet specific situntions and have been confined to a
limited numbcr of noints of oricin and destination. To the extent
that they wers established from Pondos 52, the rates hove been
available to complainant as well a2s to others having lumber mills

in the Burney District.

There has, likewise, been no showing that the advaneing
of charges to short-line railroads, water co rri rs and others,
while refusing to do so for highway carrisrs with curtain excaptions,

has resulted in any disadvantagc To compliainant,

As hercinabove stated, the rocord discloses that the
lunmber companies with which comploinant «ncounters cormpetition
include those operatirg mills at Fort Jones, Etha}and-Callahan.
The fact that these points arc servad by i'railroad-owned highway
carrier and the Burncy District by an independent highway carrier

does not justifly the differance in treoitnent of ﬁaintaining joint
rates in one instance and refusing to 4o s¢ in the other, The
practice of certain of the defendants In mointairing the joint
truck~rall rates in quostion, vhile failing or refusing to paftici—
pate in joint rates Ifrom the Burney Districet to the sane

destinations, must, thorefore, b regarded a5 a preforence or
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advantage sueh os prohibited by Saction 19 of the Aev. In our
opinion, joint rates from the Burnsy District showlé nct excead
those econturporarnecously published from Ztna and should apply viso

Pondosza or Redding as L heads.

While reaching these conelusions upon the issuec of
prefercnse and prajudice, It does not appear that the entry of an
order pursvant to Section 33 of the Act, directing the ostab’ish-
ment of tarovgh routes and joint truck-rail rates, is justlflou by
the showing presented. The evidence fails to support the requisite
findings upon which such an order must be based. In certain
instances, joint 2ll-rail rotes have been preseribed for the purpose,
among other things, ¢l ramoving undue nrejudice and alscr1¢inat;on.
The cases cited by ¢complain nt, nowever;‘are readily distinguishadle
from the situation now under consideration. In the clses to_which
attention is calléd, rates of the nature which uswally anoliod,
nanely, joint all-roil rates, constituted tha gource of thc'
mreference. Public convenience and neeoassity required that such
rates be axtended to the noints and traffic found to'be nrejudicad.
In the instent casc¢, the proforcnce arises from & departure from
the usual rate-making practice with respoect to traffic originating
at off-rail locatioms. Our crder will, ther~fore, be limited to
requiring the removal of the prefercnce and advantage found to

exist,

Upon careful consideration of all of the facts and
circumstancas of ruéord in this proceading, the Comuission is of
the opinion and finds:

L. Thet defendants! failure ané rofusal to publisa rail

provortional rates for thc transporitation of lumber and other forest




products originating at complainant's mill rear Zurney from Pondosa,
Redding or Eieber to destinations in California, and thelr fallure
and refusal to advance trucking charges on connlainurt's shipments,
have not been showrn to have su ubjiacted, or to subject, complairant

to prejudice or disadvantage in violation of Section 19 of the
Public Utilities Act or\to result in wng %, unreasonzble or

excessive rates or chargas.

2. That the practice of cefendants, Southern Pacific Company,

Pacific Ilectric Railway Company and Union racific Railroad Company,

in publishing and maintaining joint thrOL"“ rates the trans-
fro

portation of lurmber and other forest nroducts fron rort Jones,

Itna and Callahan to destinations in California gsouth of Montague,
and refusing to publish and maintain joint tihrough ratns for the
transportotion of the same comoditvies {rom complainant's rill near
Burney via Pondosa or Reddirng to the same destinations, rasults in

preferance or 1cva“.agu and prajudice or disadvarsage in v1olat;on

of Section 19 of tha Publie Utiliti~gs Act.

-

e That public convenicnee ond necessity has not been shown
to demand the estadlishment of 2 through route and joint rates for
the transportasion of lumber and other forest products from

complainant's will near Juracy €

This%caso veins at issue upon complaint and ahSWer on
file, full invéstication of the matters and things involved raving
beenr had, and basad uron the conclusions and findings set forth
in the preceding opinion, which sald opinion is hereby made a:part

hercof,
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I IS HEATBY ORDIRED that defendants, Southorn Pacific
Company, Pacific Electric Aailway Cozpany and Union'Pacific Railroad
conpany, accorﬂing as they participate in the transportation, be
and they ore hereby ordered and directed, on ¢r before 60 days fron
the effective date of tnis order, to puslish, file anﬁ make
effective tariffs removing the preference and advantaée found to
exist.

I IS EFRIBY FURTEZR ORDERID thot, except 2s provided
in the proceding ordering paragraph, the complaint, as amended,

in this procecding de and it is hercby dismissed.

This order shell bocome offective 20 days from the date

Dated at 2&:%&%&2 , California, this/Z~"

nereof.
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