
Decision No. 41~76 

BEFORE 'rHE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA 

. I Commiss1on's investigation into the , 
operat,1ons ~ schedul'es ~ and service of Case No 4908' 
SAN BERNARDINO 'VALIEl' TRANSIT COMPANY. , .' • 

Application of SAN BERNARDINO VALLEY 
TRANSIT COMPANY to purchase' stock of Air 
Service Transit~ Inc.~ for approval of Application No. 27512 ' 
merger agreement .. for transfer and con- . (Reopened). 
solidation of certificates, for authority 
to borrow money and issue prom1ssor,r note. 

Guthrie, Lonergan and Jordan, by JohnB. Lonergan" 
r~~ sari Bernardino Valley Transit Company; Charles c. 
Towle, ,:"'~n propria persona. 

" 

OPINION ON REHEARING, 

The City of San Bernardino and its outlying ,districts/are 

served by two certificated bus operators" Charles' c. Tow~e-; .. ope-ra.t­

ir..g as Highland-Patton Bus L!nes" and San Bernard1nO' :Valley:: Transit 

Company. .In May of 1946 the Commission authorized :the merging of 

San Bernardino Valley Trans1t Company and Air Service".' .Transit:. ,Inc. ~ 

and the conso11dation and integration of the operative rights of 
(1) 

those two corporations. The surviving corporation',wi'll. bere-

ferred t·o herein',as Transit Company-.,- . 

Before July 51, 1947 Transit' Company .operated ',Ct . cross-town ser­

vice along Base Line Street in San Bernardino and between the out-

(1) The 1946 "merger" order provided that Transit Company should 
acquire the rights of Air Service Transit, "which operative rights 
it may consolidate and integrate with those now owned and operated 
by it." (Dec. No. 39011, App. No • .27512.) 

... 
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lying sections of Del Rosa (northeast- of the City) and Muscoy (north­

west or the City). Th1,s east-west se~ice 'along 13ase L1ne Street 

crossed ,the north-south service of Transit Company's Shand1n Hills 

line ,at the intersection of Base Line and E Streets. Del Rosa and 

MU8eoY~8sengers traveling to or from downtown San Bernardino gener­

ally-tran.sterred at that intersection .. 

On July 9, 1947 Transit Company'split the cross-town service in­

~o two lines, both of which operated to downtown San Bernardino 'along 

E Street;, thus el1m1nating the transfer point, and ~rord1ng direct 

service. 

Towle, the other local carrier, operates two bus lines between 

an area south and east of the community of Del Rosa and downtown San 

Bernardino. His Ninth and V~etoria Streets line serves between an 
.' 

area east and south'of the intersection of Del Rosa·Avenue'ano.'Base 

Line Street and downtown San Bernardino. ' This line parallels that 

part or !ra.nelt Company'a Del R05aroute whlch opente8, along, Base 
- .. (2) 

L1ne St-reet between Del ROSA Avenue and E Street' ,an,d along E 

Street to downtown San Bernardino. The De~ Rosa Postott1ee is near 

the hortherly end of Del Rosa Avenue. 
: ,Towle '3 H1~and-Patton ~1ne serves between an area east or Del 

Rosa Avenue and north or .Base L1ne Street,; and downtown San Bernar­

dino.This line crosses Del Rosa Avenue.a few blocks north of Base 

Line st~e~ .. , and traverses a revenue-produej.ng area' ~orth of" and 

paralleling Base Line street (v1a Pacific-and G1ibe~:streets)~ pro-

ceeds southerly. on Waterman Avenue to Bas~' L1ne Street· ... wester11 

th4~reon to Mountain V1ewAvenue, and 'southerly thereon to downtown 

San Bernardino. 

(2)' Except for a short dev1ation, where Towle's11ne.proceeds'50uth­
erly from Base L1ne Street along La Junta Street to Ol1.ve'Street, 
westerly thereon to Waterman Avenue, and northerly thereon to Base 
L1ne Street. 
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On July 8, 1947, the day preceding Transit Companyts elimina­

t10n or the transfer po1nt at E Street arid the furnishing of direct 

downto,m service from Del Rosa" Towle filed a pet1t1on 1n the 1946 

"merger" proceeding. (App.. No. 27512 .. ) Re requested that such pr~­

ce.ed1ng be reopened, and that Decision No. 39011 there1n be set aside 

in so far as 1t may have authorized Translt Company' to consolldate 

the cross-town service w1th any then existing service to,dotmtown 

San Bernard1no. Th1s action was sought upon the grounds t~t Towle's 

predecessor had had no notice 0:' knowledge of the ex parte merger 

order, and that Transit Company 1 s competitive direct service would 

cause Towle to lose substant1al revenue. 

After hearing on the petition, the ~erger proceeding was re­

opened to determine whether the decls10n thereln should be reSCinded 

or amended. A Commission invest1gatlon was instltuted into the op­

erat10ns and service of Transit Company. (Case No. 4908.) Follow­

ing hearing 1n the consolidated proceedings, Trans1t Company was or­

dered to resume cross-town service as originally author1zed, to 

cease f\.trnishing d1rect service 'between downtown San Bernardino and 

Del Rosa Postoffice on its Del Rosa line, and in rendering service 

on its Muscoy l1ne to refrain from using Base Line Street between 

"I" and "Elt Streets. (Dec1slon No. 40688.) 

Rehearing was granted. The order was suspended dur1ngthe pen­

dency thereof. The first 1ssue on rehearing 1s whether Transit Com­

pany had the r1ght to furnish direct service from Del Rosa without 

further authorizat1on~ A COmmiSSion- w1tness introduced a map depict .. 

ing the present operative r1ghts of 'both carriers, and in his test1-

mony referred to the various decis10ns affecting those r1ghts. A 

witness for Transit Company ::'ntroduced three maps deplcting operat1ve 

rights at various per1ods. 

It is unnecessar,r to discuss all of the dec1sions affecting 



Transit Company's rights., or to consider 1n deta1l the history of 

that o~erator and its predecessors. In 1943 Transit Company was au­

thor1zed to render a north-south serv1ce between the Shandin Hills 

r(~s1dent1al section and the ma1n business section or San Eernardino. 

(Dec. No. 36365~ lOth Supp.App. No. 24432.) That operation., as re-
.I I·.' 

routed pursuant to a 1945 dec1s1o~was along E Street and crossed 

Base Line Street. (Dec. No. 38261~ 18th Supp. App. No. 24432.) 

Operation along Base L1ne Street was f1rst authorized on . 

February 5" 1946" when Air Service Transit" Inc." which merged with 

Transit Company a few months later" was permitted to establish an 

east,:",west cross-town service along :ease L1ne Street and .. between Del 
, , .' . 

Rosa Postoff1ce and Mt .• Vernon ~venue. (Dec. No. 38665" Apps. ~os. 

26974 and 27018.) That cross-town right ~~tersected Transit ColD'-
~ '0- • 

pany's Shand1n Hills route at Ease Line and E S~reets" and :was ac ... . " , " .. , . .. 
quired by Transit Compa"'U' pursuant to the ttmerger" order of May 28" . .., ..... (3)' , ' .. 
1946. (Dec. No. 39011" App. No. 27512.) . " 

In the ex parte merger proceeding" Transit Company was au­

thorized to acqu1re the outstanding stock of Air Service Transit, 

IrJc. Bo~h corporations were authorized to merge th~~r properties" 
, . . 

with Transit Company as the surviving c~rpo:ration. Transit Company 
, 

was also authorized to iSsue a note to. pay certain indebtedness and .. ~, .,' '. 
. '. ~ . 

part of the cost of acquiring the stoc~ of the other corporation. 

The third ordering paragraph of the order in that dec1sion read as 

~-----------------------------.. . 
(3) Prior to the 1946 merger o~er" and on August 161 1944~ Transit 
Company and Air Service Transit, Inc." had been author1zedto enter 
into an operating agreement. (Dec. No. 37279 1 App. No. 26157.) The 
1944 decision" although it did not tully explain the operating agree­
ment" referred to the agreement as be1ng'~a plan ot consolidated op­
eration of the two carriers, providing an improved serv1ce through 
such coordinated operation. Whether or not the through service ques­
tioned here could have been rendered w1thout· further certification 
between February 5, 1946 (when Air Service was authorized to operate 
along Base Line Street) and May 28" 1946 (the date of the merger au­
thorization) is of no significance on this rehearing. The 1944 op­
erating agreement necessarily ceased upon merger of the two cor­
porate parties thereto. 
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follows: 

"3. If such agreement of merger 15 executed" 
San Bernardino Valley Transit Company as the 
surviving corporation shall assume the obliga­
tions and indeb~edness of Air Service Transit" 
Inc." and shall acquire the properties and op­
erative rights of Air Service Transit" Inc." 
which o@erative rights it may eonsclidate and 
1nte ra e with those now owned and 0 eratedb 
~ Emphasis adde • 

The above unqualified. authorizat1'on to consolidate and inte­

grate the particular separate rights here involved" meant that there­

after Transit Company could route vehicles operated on particular­

lines over other streets without further certification" provided:. 

that such rerou~1ng was over streets named in t~e cert1~cates or . 

service regulations affecting the rights so consolidated.. Adequate 

service must be provided, however" and any such rerouting of lines 

by Transit Company was subject to change" for cause" by the Commis­

sioP.. 

So far as cert1f1ca~ion +s concerned" on July 9" 1947 Transit 

Co~pany had the right to el1nl1nate the tnnsfer' point and give di-
. .' , , 

rect service between Del Rosa and downtown San'Be~dino~ Tow+e 

takes the position that if Transit Company had that right" then the 

1'946 merger authorization in effect issued a new certificate" granted 

ex parte through mistake and inadvertence" and without any notice or 

opportunity to be heard in protest. Towle asks that·the merger or­

d·er be set aside in so tar as it may have authorized direct compet1-

tlve service throUgh. consolidation of Transit Company's cross-town 

line with.any of. the· latterts then ex1~ting service to downtown San 

Bernardino. 

The ex parte merger decision was concerned primarily with 
. (4) 

the financial aspects of the merger of two corporations. Except 

(4) Transit Company was authorized to acquire the stock of Air Ser ... 
v:Lce Transit, Inc. The two corporations were authorized to merge 

5. 



for incidental mentlon of the fact 'that operative rights ~lerc ::n-

volvea in the merge~ the only mention thercof is the sir~le phrace 

which closed one pa::-ag::,aph of the o::'oer} ~nd i.,h~ch autho::'ized the 

sur\'1ving co:::'porat:i.on to "conso11da<:e and integ:::,ate H the right:: of 

the two corpo:::'at1ons, The merger dec~$1on neither discussed no:::, 

c'Jnzide::-ed the pote:1tia1 e!'fect or such a consolidation .. Nor did 

Trans:'..t Compa.n:f c0:1s1der that the 1ntend,ed merger would res1..:.1t in 

ariy ch~~ge in operative rights, Transit Comp~~'s president test i-

fled 1:1 the present ,roceedir~ that at the time of the merge::- some 

prov~z10n had to be m~de to ca::'ry on service to the public undis-

t~lrbed by the demise of Air Sc:::,vice 'rransit, and that this was accom-

pl1shed by consolidatio:1 or the rights o~ the two corporations. Hc 
. . 

tl~stlfied that there i'taz no change in operations or operative rights 

or operating p~actices~ and that for this re~son Towle's predecesso::' 

was given no notice :n the proceeding in which the merger deCision 
(5) 

was issued. That p:::'oceeding havir.g oeE:n reopened under section 64 

of the Public Utili~:i.es Act} an~' !nj'..~stice sl'lo .... T.. by the record to 

have resulted from the consol~ .. dation pro'J1Sion :nay now oe corrected. 

To, ... le disclaims any intc:::'ost in T::-2.nsit Compar.y r s· rO~.:tc 

changes in furnishing service bet~.,een the !·!uscoy area and downtown 

San Bcrn~rU1no. He agreeo that reo~~ptlon ot croso-to~m oervice by 

Transit COI:lpal'~Y between the M~'.scoy and Del Rosa areas ~.,ill not serve 

al'lY publ:tc interest, ';.rg1.ng that lack of pat:::'onagc of that !'ormcr 

line dernonst:::'ates the absence of public need therefor. However) as 

F,~otnote (4) cont'd.- their p:::'operties in accoraancc with a merger 
agreement .. upon execution of which the s'lrviving corporation should 
~ssumc ooligations and indebtedness of the other corporat1o:1 rind 
a,::quire the latter f s properties o.nd opcrat1 vo rights) • .... hich rights 
it "::1ay consolidate and integrate It ...... ~ th its o'tm. Transit Company was 
a'.:.thorizcd to issue a $30.,000 ::.ote. It was also directed to file a 
C';)py of j'our:1al ontries us~~d to record the merger I and to aT.ortize. 
c'9rtain charges on its books. ' 

(5) The merger decision i';as issi,.;,cd on May 28 1 1946.. Transit Com­
pany rcrouted thc Del Rosa operation approx1~ate1y thirteen months 
later) on July 9, 1947. 
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to the Del Rosa operat1on~ Towle argues that' he should be protected 

against unreasonable competition resulting'from the 1nstitutionof 

di::-ect service to do~mtown San Bernardino. 

As already 1nd1cated~ Towle operates two routes between down­

t01m San Bernardino and areas east or the City. Both such 11nes op-

erate 1n part along the easterly portion of Base Line Street., Be­

tore 1946~ neither Transit Company nor its predecessors operated in 

the general' areas served by Towle.' Each carrier is partially in the 

other's territory, and both carriers operate in part over the same 

s t:-eets ~ as a result of the Comm1ss ion's order of February 5 ~ 1946., 

(Dec.,No.,38665~ Apps. Nos. 26974 and: 27018.) That decision au~ 

thor1zed Transit Company's predecessor (Air Service Transit) to op-
o ' 'II ~ 

erate between Del Rosa and San Bernardino. This line traversed part' 
,',. '.. • • of 

" '. .' 
of the Towle terr1tor,y, and placed ,two-bus lines alongBa~e Line 

• .." ..... u,.~ .. ~ ... 

Street between Mountain View and'.;'Del,Rosa Avenues. A restr1ction~ 

however .. prohibited the carriage ot passengers having' both origin', 

and destination along B.a,se Line Street between the two avenues men­

tioned. 

The same 1946 decis10n authorized ~~lets predece330r to re-
, " 

route and to extend service westerly from the intersection of 

Mountain View Avenue and Base Line St'r:eet to E Street" a distance 

of three blocks~ and thence southerly on E Street to downtown San' 

Be~rdino. As Transit Company already operated the Shand1n Hills 

line along E Street~ the deciSion placed two'bus·l1nes along E 

Street south or Base L1ne Street •. Operation/,ot this new line by 
. 

Towle's predecessor was also subjeot to a restriction to the er~ect . ' 
',' ' , , 

th~t passengers could not be carried locally along E Street and . , 

thi~ three blocks Ot Base Line Street west o~ the intersection at 

Mo~.mtain Vi.ew Avenue. 

Transit Company's through s,ervice between Del Rosa. and downtown, 

7. 



San Bernardino opera:te~ one ·trip per.hour:between 6:50 a.m. and 6:50 

p.m. Ito .oervlce lsturn1shed on Sundays and ·holidays,. Towle op­

erates approximately ·four times as many trillS daily 1 ;.between 5:55 

a.m. and 11:55 p.m. 1 and also operates n\lIl1e.rousschedules· on Sundays . . . 
and Qolidays,. The record at the first hearing here1n ind1cated that 

Trane1tCompany operated its buses 1mmed1ate~ ahead of Towle's buse& 

Howeverl at the rehearing both part1es stated that this particular 

fa~tor of compet1t10n had been el1m1natedl at least tor the time 

be1ng" "oy rearrangement 01' schedules .• 

Tte record shows that 1mmed1ate1y following Trans1t Company".s 

inauguration of through service 'to Del Rosa Towle".·s re.ve'nue per 'mile 

fell 'below h1s operating expense 'per mUe.. TO~11e 'contends that 

Trans1t Company"s through serv1ce does not result in more i"requent 

servlce to the publ1c" 1s not 1n the pub11c 1nte~estl and was de­

s1gned to ,harass and ultimately destroy his ,businesa. 

Trans1tCompany's pres1dent test1t1ed that from the incept10n or 

the cross-town serv1ce authorized by ·thel946 decis,ion last d1s­

c'lmsed (Dee. No .. 38665) 1 his companyrecelved about )001£ of the 

traffic it had antic~~pated from the line.. 'Inh1s ,op1n1on the l1ne 

was unprof1table 'because of the compet1t1ve 'situat10n set up by that 

decision.. He test1fied that residents of the Muscoy area later re­

quested an extens10n of serv1ce in that area '(Dec .. :No ... 403981 App. 

No. 2826l)~ and ·that maintenance o~ hourly serv1ceon :the extended 

cross-:town l1newould result in unduly h1gh operating costs.. Ac­

cording ,to Transit Company's pres1dent~ certain reroutingsby Towle 

(Dee. No .• 403991 App. No. 28331) added to the compe.t1t1ve s1tuat10nl 

and Transit Company div1ded the cross-town11ne into twoli·nes .. each 

furnish1ng direct service to downtown San 'Be.rna.rd1no. He ·ex,ected. 

tha.t the directrout1ng .would improve TransitCompany·'scompe.t1t1ve 

position.. ·However .. the record shows that the Del Rosad1rec·t l1ne 

8. 



does not meet operating costs. 

The two carriers have made a number or conf11cting suggestions 

concerning a possible solution of the competitive problem. Each 

c.a.rr1er urges tha t the lines of theother should be rerouted 1n var1-

ous ~oJays. Rowever~ the rerout1ng of the lines of both carriers 1s 

n·ot w1thin the 1ssues of the1nvest1gatlon and reopened app11cation 

proceeding. 

It 1s clear that, although the 1946 merger decision author1~ed 

consolidat1on and 1ntegrat1on or the rights of Trans1t Company and 

Air Serv1ce Transit, Inc.~ the lntentof applicants therein and of' 

the Comm1ss1cn was to sanct10n continued operat10n of ex1s.t1ng ser ... 

v'ice by the surv1ving corporat10n. Ne1ther applicants nor the Com-
, 

miss10n gave considerat1on 1n that proceed1ng to the s1gnif1cance of 

the incidental consolidation provision. Towle's predecessor had no 

notice or opportunity to be heard upon the queatlon or c0n5011datlon 
or ope~at~ve r~ght~. And Xranz1t Company d~d not inaugurate tbrough 

service on the Del Rosa line until appro~tely t~rteen months 

at"ter issuance of the merger decis19n.. Institution of that through 

service by Transit Company created additional competition which has . . 

substantially affected Towle's revenue~ although Towle ,had. no oppor­

tun1ty to be heard 1n connection With the estab11shment thereof. 

TranSit Company's through service has not met operating costs. The 

inc1dental consolidatio~ provision of the 1946 merger order having 

resulted in an 1nadvertent 1nequ1ty~ that orde~ ~111 'be amended in 

so far as the consolidation provision thereof may have sanctioned 

Transit Company's subsequent action in establishing direct through 

service between Del Rosa and downtown San Bernardino. 

ORDER ON REHEARING 

Rehearing having,been had ~n the above proceedings before Ex-

" 



am1ner Cassidy, said rehearing having been subm1tted' upon the filing 

of briefs l and based upon the entire record herein and upon the f1nd-
" . 

~Lngs contained in the foregoing op1n1on on rehear1ngl IT: IS HEREBY 

ORDERED as follows: 

I. That ordering paragraph number 3 of Decision No. 39011 in 

Application No. 27512 is amended to read as fl:>llows: 

"3. If such agreement of merger is executedl 
San Bernardino Valley Transit Comp&~ as the sur­
viving corporation shall assume the obligations 
and indebtedness of: Air Service Transit, Inc; I. 
and shall ac~uire the properties and operative , 
rights or Air Service Transit, Inc., which rights 
it may consolidate and integrate with those' now 
owned and operated by it, provided1however'I :.that 
in conducting operations over Del Rosa Avenue and 
Base Line Street no through service ~ be rendered 
between Del Rosa Postorf1ce and the intersection 01' 
E Street and Base Line Street and inte~ed1at~ 
points along Base Line Street and Del Rosa Avenue, 
on the one hand, and pOints south 01' Base Line 
Street, on the other hand. rr 

II. That the order port1on of Dec1sion No. 40688 1n case No. 

4908 and reopened Application No. 27512.13 hereby vacated and set 

aside. 

III. That the Secretary cause a certified copy 01' this decision 

on rehearing to be served upon San Bernardino"Valley Transit Company 

and that this order on rehearing shall become erfect1ve on the twen-

tieth day ar~date of such serv1ce. 

Dated, .~""~,"$ I Cal;rornial 

-#-~104, ".Good .<~~t~"'-:7~----' 1948. 

this .fl ,1;4:4 .. day , of 
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