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Decision No. 41475

BEFORE THE PUBLIC UTILITIES COMMISSION OF TEE STATE OF CALIFORNIA

In the liatter of the Application of

20th CENTURY DELIVERY SERVICE, INC.,

to oxtend its Los Angeles piclup linmits
to include polnts within the Los Angele:s
Drayage Area and %o operate as a dighway
Common Carrier between Los. Angeles and
Los Anzeles Dreyage Area -and within Los
Angeles Drayage Area.

Application No. 28494

L L L WL L AL WL W LWL

In the liatter of the Investigation on the
Commission's own motion into the operations,)
rates, charges, contracts, and practices of) Case No. 4887
20th Century Delivery Service, Inc., 2 cor-)
poration, Cannondball Sxpress & Messenger )
Co., a corporation. ;

Franklin L. Knox, Jr., for 20th Century Delivery Service,
Inc., applicant in Application No. 28494, and for 20th Century
Delivery Service, Inc. and Cannenball Express & Messenger Co.,
respondents in Case No. 4887. Arlo D. Poe, for Louis M. Goodman
doing dbusiness as Goodman Delivery Service, Inc., protestant in
Application No. 28494, and interested party Iin Case No. 4887.
W, A. Steiger, for Southern California Freight Lines and Southern
Californls Freight Forwarders, protestants in Application No. 28494
and interested parties in Case No. 4887. Gordon & Xnepp by Sanford
A, Yaugh, for Pacific Freight Lines and Pacific freight Lines
sxpress, protestants in Applicatlon No. 28494 and interested par-.
ties in Case No. 4887. ‘ o :

OPINION

The 20th Century Delivery Service, Inc., applicant In- _
Application No. 28494, and one of two respondents‘in Case~ﬁo-’4887,;‘
is a California corporation operating under a presériptive riaht-
as an express corporation as defined in Section 2(X) of the Pudlic
Utilitles Act. The corporation is also the holder ofiRadiél_yln
Highway Cormon Carrier Permit No. 19-855R, 'issued December 26,'1935,
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City Carrler Permit No. 19-871C, issued December 21, 1935, and
Contract Carrier Permit No. 19-14685, issued March 12, 1942.

Cannonball EZxpress and Messenger Co., the second‘respoﬁd?
ent in Case No. 4887, Ls'a California corporation'operating.as'a
radlal highway common carrier under Permit No. 19-13821, dated
October 16, 194L, and as a city carrier under Permit No. 19-13822,
dated QO¢tover 16, 194l1. |

Case No. 4887, cn investigation instituted upon the Come
missionts own motion, has a twofold purpose: (1) to determine
whotaer respondents are coﬁducting Operations as a highway common
carrier, as defined in Section 2 3/4 of the Public Utilities Act,
without a certificate as required by Soction 50v3/4'o£ said‘Public

tilities Act; (2) to detormine whether or not respondents are con-

ducting operations as an expross corporation, as defined in Se;tion
2(k) of sald Public Utilities Act and also operations as a highway
contract carrier, as defined in Section L(1) of the Highway Car-
rlers' Act, and 1f so, do such operations cénstitute a violation
of Section 4 of sald Highway Carriers' Act. ”

In Application No. 28494, 20th Century Delivery Service,
Inc. seoks a certificate of public convenience and hecossity to
operate as a'highway common carrier, as that term 13 defined in
Section 2 3/4 of the Public Utilities Act, in the transportation
of parccls and packages, not exceeding 100 pounds each in welizght,
between Los Angeles and the so-called Los Ahgeles.Drayagé Ares.,
and within this drayage area, and also seecks to extend the pickup

limits of Lits rights as an express corporation to ineclude the Los.

Angeles Drayage Area,
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Public hoaring in these matters was held before EZxaminer
Syphers at Los Angeleﬁzon November 12 and 13, 1947, the case and
the application being consolidated for hearing. The parties were
giver time for the filing of briefs, which briefs have now been
£Lled and the matter is ready for décision.

The testimony showed that Cannonball Express and Messen-
goer Co. 1s a wholly owned subsidiary of the 20th Century Delivery
Service, Inc. The offices and management personnel of the two
companlies are identical, and hoth c¢companies operate out of the
same terminal. However, Cannonball maintains a 3eparate telephone
and owns its office fixtures and equipment. Recently this company .
purchased "four or five" trucks waich have not beer put in use as
vet. IZeretofore, the operations nave been conducted by means of
leased equipment, the owneré of which are omployed by Cannonball
as dri&ers. This company performs 'on call" service, and only
occasionally doos it transport any shipments for 20th Century.
Rather, it offers an expedited service to casual sh;ppers. It has
no contracts with any shippers. All of its operatiﬁns aﬁe'alleged-
ly performed under the radial hnighway common cdrrier and city

~carrier permits heretofore mentioned. |

20th Century, according to the testimony, conducts three
types of operations, (1) an express service, (2) a heavier package
contract carrier service, and (3) a smaller péckage conﬁfacticar-
rier service. :

The express service, conducted under the prescriptive
right heretofore mentioned, consists principally in the handling,
in Intercity movements, of packages weighing not over lOC pounds,

and measuring not more than 10 feet in length nor more than 160

-5-
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inches in length and girth combined. These packages are picked up
within a plckup area as deserided in this carrier's tarirr(l)which.
generally, includes Pasadena, Long Eoach, and a snecified ares in
Los Angeles. This arca i portraycd on a map attached to Exhibit 2
in thls case. The destination points of tbese express packages
comprise a number of cities and towns in the vicinity of Los |

Angeles which are listed on the back of the map attached to Exhibit

2, previously mentioned. In those céses where applicant'allegés

it Ls performing an express service, 20th Century uses an under-
lying carrier, The United Parcel Service.

The so-called "heavier packaée” contract service is
based upon cdntracts waich 20th Century has with approximately
elghty (€0) shippers. These shippers are selected with regard to
the type of merchandise, size of packages, volﬁﬁe or‘busihess,
whether or not the commodities require specidl'handling, and pick-
up time decired. The packages usually weigh more than 100 pounds
each and are nauled on'equipmcnt owned by 20th Century(z). This
hauwling is performed over regular routes and between‘fixed termini.

To obtain this type of business 20th Century employs a
salesman wno follows various leads which come "mostly from thc
request of the shippers themselves”". All of the contracts are
written and the form of contract used was introduced as nxhibit 2.

The shippers pay varying rates under the e contracts but\all are

subject to a minimum charge of 2. OO per week.

(1) "20th Century Delivery Service, Inc. Local Express lariflfl
C.R.C. No. 6, p. 3

(2) The testimony indicéted that 20th Century owns "botween 75
and 100" panel trucks
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The so-called "smaller package" contract service in- °
volves written agreements with approximately 400 shipper,.; The
form of contract uved was received as Exhibit 3. Under this type
of arrangement the hauling is over regular routes and between
fixed termini and is performed on equipment owned by 20th Centuﬁ&
so far as shipments in the Los Angeles Drayage Area and Beverly
H1lls are concerned. Intercity °hipments of these so-called
smaller packages are made undér QOth Century's'express rights and
underlying carriors are used to make the deliveries.

In obtaining this type 6f business 20th Centu%y employs
a salesmen-~the same salesman who handles the heavier package con-
tracts heretofore mentlioned. The evidewce ls conrlicting‘as to
whether or not there is any limitation made as to serving shippers.

The same trucks are used in handling "eavier" ship-
nents under the "80" contracts, and "smaller" shipments under the
"400" contracts. Also, the same trucks are used to pick up the

express shipments. The same type of contract as 1s. used ror the

"smaller package" contracts (Exhivit 7) 15 also used for. nauling

under the express rights.

- The principal Qifference between shippers under the.
"smaller package" contracts and under the express service is a
matter of the destination of the shipment.

On this record there 13 no evidence that Cannonball
Zxpress and Messenger Co. is operating in excess or its authority.
Regarding the activities of dOth Century with respect
%o the "smaller package" contracts the testimony is to tho erfect

that all shipmentg within the drayage area and Beverly dills are
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handled under the "contract rights" while the "intercity" ship-
ments are handled under the exﬁress rights. _

While this resopondent does not claim to bo performing
any particular hauling under authority of its city carrier permit,
still, we do not now ignore iﬁs effect. Such a pormit authorizes
hauling within the limits of a ¢ity, and such hauling is specifi~
cally excluded from the provisions of the Public Utilities Act,
and also from the proéisions of the Highway Carriers' Act.

However, we find no authorization for inﬁeréity hauling,
by respondent, of these "smaller packagoe” shipments.‘ It cannot
be justified:under respondent's contract carrier permit since the
alleged contract shipments are not distinguishabie from the ox-
pross shipments. In addition to the common ownership and ¢ontrol
of tho two activities, the same trucks are used to handle both.
types of chipments. As a matter of fact, the identical form of
contract 1s used for both shippers by expross énd shippers'by
contract. If a shippor does not have a contracv, then higher
rates apply, and oven under a contract thé'respondent can treat
the shipment either as express or as a "contract” shipment. Such
& practice must be condemned. This type of hauling can only be
performed by an authorized common carrier. |

20th Century does not have "hlghway common carriep”
suthority under the Public Utilities Act and it cannot derive such
authority from 1ts expross rigats. The activities of an express
compan& ére limited by statute to transportation over the lines

of "any common carrier”. It is well established that the common

carrier must be properly autzorized to perform the, hauli'ng (Re;il'wgr'
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Exnress vs. Consolicated Packare Service, 1932 37 CRC 791 794;

Southern Pae fﬁc vs. Stanbroumh 1932, 37 CRC 766 771 In Re

Pacific States uxnrﬂ3° 19~o, 22 CRC 985.030)

In addition to the above regulr ement it is observed

that hc Haul*nb or these "smallex package" shipments 1s over

regular routes and between fixed termini. Thus.the common ¢carrier

performing such hauling rust 1eet the requirements of'the:Pgblid
Ttilitles Act. | | |

Yie conclude, tnerefo‘-, that any naul;nﬁ by 20th Century
of ”¢maller nacyages" in othor than irvrac;tv q“ipments whethcr
oetweeﬂ Los Aqsnlee and Bevcrlv'.i;ls or any.other poinps,\is not
within tae scope of the authority heid.by this réépoﬁdéﬁt.-

The remaining point for cons crat¢on encompasses the '
activities,bf,zofh Century Delivgry'Service, Inc. as they,relate
to hauling of ”heavieé"'shipmcntsundér~appfokimately_80(con#fﬁcts
with ez many shippers,\\ihese contracts, all'wriﬁteﬁ‘and,gll‘in
the same form, cover shipmenis to intercity pointé,vas}wéil as
to points within the cit& of Los Ahgclés. While'thé teétimonj’
was to the effect that PPErs aré‘sclected'witn regard to such
considerations as type of mexrchandise, size of nacmmses volumc‘f
of bus‘ne°s, special handlling required, and oickup t;me ‘none of
tncye ivenms are cove,,d in- the contract. In.otner words wncth»r
or not‘»'s ! civcn any *pec*al or pnrticular serv;ce be-
coneo‘a n » ef di*c*ct;on witn the carrier and not a matt
of contract. '  | . o . !

A nubl;c hold¢ng owt or offer of service has bﬂeﬁ Held

o be the essential ¢ st of a rommon ca“rinr ond ouCh a holdimg

out may oxist'even though there are‘conurac 5 w;th all’ qhippers‘
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served. In this c¢ase we cannot escape The conciﬁsion that re¢pbndcnt
was provid@ng a general nauling service for anp*oxfmate y 80 aﬂippnrs.
Tae only apparent dffference between the tvpm-of busine s tendered'by
these shippers and the type of business tenderecd by the c.pprc»xir:z:.xtc:l.y
400 shippers Heroto*ore discus sod, 45 in the weight o~ the ahipment,.
The testimony was to the cffcct tha t, so r as these 80 ahippcrs
were concerned, thn pecxages were genc*ally over 100 pounda in weibht
although, apparently, there are pac&ogeu less than ’OO pourd,. The’
contract itself provides for\"shipment welzhing 50 pounda or over.”
It Wouid'seem, haref0“e, that this'.~ mcrc*y 2 dovice whcrhby the
rcsoondcnt nas extended its service ¢ neavic*‘pacnares.

where 2 ca*ric* entcrcd fnto written agreement with "his

.Heaviect shippers" this Commission haa_held that that fact alone did

not alter the carrier's common carrier status (Re Morris, 47 Cal.

P. T. C. 267,277).

‘Much has been ssid in the briefs £4led by both the respon-
dent and thé attorrneys for this -Commission,: concorning the abblication
of Section 4 of the Highway Cerrierst® Act, vhich section prohibits ary
person or corporation-from engaging'in the transpoftatiénrofipropcrty'
on the public highways "hoth as a common-¢carricr and as-a‘highway
‘contract carrier ‘of the same commodities between thevsame pbint*'"'

In the light of our holding that rcupordent'c acviviticc under the*c

80 contracts constitute cummon carriage; any diseuss 1on as to the

application of vccvion 4 of the Highway Cer*ier?“ Aet Lg obviated.
Upon “ull cons. 1deration of all the’ facts we find~ that

20th Ceatury Delivmry oc“vic y IDC., & corporatﬂon,~is*regula:ly
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riing property 2s a common carricr for compcnuation over the
vblic highways, between fixed termind and over regular routesy
vetweca she following ciﬁiGS'aﬁd towns: Los Angeles_énd-Alhambra,
Pandini, Be¢ll, Bell ‘Cardens, Bellflower, Bclvcdcrc, Bcvo*ly T-T‘i.lls‘.'r
Eufbank, Compton, Culver City, Esst Los Angeles, E11 on*o, ul Sgrundo,

Flofence, Gerdenz, dléndale Fgwthorﬁe Puntington Park, Inplewood

| Lennox, Lomita, Lohg Beach, Lynweod, ﬂaymood, Monterey P TV, Pasadena,‘
Redondo Beackh, San Ped*o Sants Honlea, Soutnh Ga*c, Scuth PacaGCné,*
Temple City, Terminal Island, Torranc:, Vcrnon, “Halmat Par’, ond |
ilmington, and ie oporating 2s 2 highway comn arrier, as‘dctined
in Seetion 2-3/4 of tne PubmicrUtilitieg Act, without‘posscésing a.
prior operative »ight thercfor, or ‘"ithout firs t,hzviné‘obtainé&‘
from this Commission a certificzte of public conveniencefahd‘ndcés-
sity authorizing such oporation, in violetion of Seétion 5043/4'bf -

said set.

In Apnlication No. 28494, 20%h Century Delivery Sc*vice,

Ine., secks to (1) extend the plekup zrez under 4ts express. *trnta
znd (2) operate as ¢ highwoy common carrier. The preScht pickup
area of this company ineludes Pagadena, lLong “each, and 2 dcscribod"
area in Los 4ngeles. Undcr the extension herein upplicd for it. is
proposed to include 211 of'the Los,Angeles Drayage Aroa%

The prdoosal-to operste as a g’wﬂy comwoﬁ crrrﬁer M~
braces the hauling of pzcekages not to exceed. 100 pounds each,
betﬁeen Los psngeles znd the TLos fLugeles Drayagq'ireab_and.within‘
the Los Angeles Dra age Area. - |

Evidence introduccd by applicant includcd toqtinony by th
p*csident of applicant coqpary as to the clleged advantages of oper-

ating as a highway common carrier, 2s compared t0 operations as an

(3) Decision No. 32504, dafted October 24, 1939, on Case No. 4121

-
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exXpress company. Among thésc cdvantagoﬁ were said to be the avoid-.
ance of interchange shipments and greater case in tracing shipments
fnosmuch os all of the rocords would be under the control of appli-
cant. As an oxXpress compaony, some ér the records of shipments are
in:the files of the undorlying carr;ofs.‘ The'proposo& rates for
the hizhway common ¢arricr opération were those prggontly'publighed'
by epplicant company in 1ts cxp;éss tarirf(é).

Further testimony by this same witness was to tho offect
that thoe proposed oporation as a highway common carrier would ﬁo
substantially the same aslﬁrescnt 6porations, both with rospect to
the appéoxiﬁatoly 80 "hoavier packago" shippers and to tho approxi-
matoly 400\"smalior package" shippers. Tho only roal difference )
pointed out was that under & highway common carrier operation tho
applicant company would haul for the "smallorfpackase"‘shippors to
ali points Iin tﬁé'drayasc aroa on its own o@pipmoht-whéreasunow,
under the oxpross‘rights, underlying carricrs aro used ror hauis to
some points in tho drayage arce. |

Tdstimony from public witnesses was practically 21l to
thc'erfogt that eertain shippors aro now using the services of ZOth
Centpry and desiro to continue to use these services. Thd witneéscsT
tostiflcd phdﬁ these‘services vere satisfacfo:y:and adcquately met
thelir necds." | | |

In oppos?tion To this application, tesﬁimony was ﬁresented

by Louis . Goodman, who opefateS'the Goodman Delivery Service,

which company holds a highway common ¢orrier Certiriéate:rr6m~ﬁh£s,

(4) 20th Century Delivery, Inc. Local Express Tariff CRC &
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.

(8)

Commission’ '« Thais company is presently oporéting and, allegodly,
1s ready, willing, and able to handle additional packago'hauling.
The oqpiomen* ol this company consists of- twolve trucks presently
in operating condftion. - |
Also, testimony was presented by reprosentatives of the
Southern California Preighp Lines 'and the Paciffc Frelight Lines.
Both of these companies hold suthority from this Commission suthor~
1zing the transportation of general'rroight including "smaller
packages'. Both of these companies, whilo-they.apocialize iﬁ largox
{reight shipments, do nandle packages. The téscimony was: to the
effect that their rates for package hauling are higher‘thn those
propoced by applicant. | _ |
On tais record we do not believe aoplicant's reqpest ior
a certificate 'as a highway common carrier is justified. It is a
woll established pbinciplo of this Commission that a certificate
of public conyeniénce and necessity authorizing'operaxion'as a
highway common carrier will not be granted upon a showing rosting
upon unlawful operations conducted by the applicant (Ritzman 1928
3L CRC 772,774 Decker 1931 36 CRC 317,320; gggggg ‘1932, 37 CRC
672,675 hanﬁini, 1937, 41 CRC 49,53). In this case the evidence
indicates that applicant has been conducting oporations which we
have found to be in oxcoss of its existino authority. The testi-~
-mony of the public witnesses is o the efrect that these operatioﬂs
are now boing conductoed and that they desire their continuance. Wo

have already found in this opinion, that such operations are con-

trary to the law,

(8) Decision No. 5298l, dated April 9 11940, on Application
" No. 23380 . .

-11-
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It i3 true that this Commission has-also held that the

rule prohibiting the granting of a certificate upon a showiﬁg of

wunlawivl operations should not be so applied as to deprive the
public of the benofit of an essential service (Re Gilboy, 1942, 44
CRC 457,459). However, this exception d&es notvaﬁﬁemr applicﬁble
In tamo Instant case. While there are some differences between tho
existing sexrvice of the protestants'and the service proﬁosed'ﬁy
appliéant; st111 there is no positive showing that the pubiic will
bo fnconveriencod 1f this application be.dented. We cshnot condone
unl awful haﬁling meroly becauée it haﬁ prbved_satisfnctor& to cef-
tain shippers. Public convenience end necéséity.implies & broad
view of the noeds of all of the public or of ﬁhe particular claés
of the public concernéd, and these neceds nust be viewedaiﬁ_ﬁhe'light
of the service of existing corriers as well as the noed for any
additionalvsorvice. In this case the ovidence indicates that the
existing'cabrlers con handle the hauling. Accordingly, we'fihd~
that spplicant has not establishod that the pubiic conﬁeniénce end
neceﬂ"*ﬁy roquire its provosed services as & highwey common ‘carrisvm,
as defined in Section 2 6/4 of the Public Utilities Act.

Concerning tho othor part of tho appl;cation involving
the request to exteond uhe pickup area under applicant's express
rights, we cro more favorably disposed. Appliéant’s'present'pickup
area, under L{ts expross rights,.embracés an arca including Pascdena,
Long Beach, and & descrived area in Los Angeles. Theyfé@péét is
‘herein nmade to cnlargé this'aroé 30 as to.Include'ﬁos Angéios and
the Los Angclc° Drayago Arca. This part of the application was:.

unonposed end it can rairly be concluded from tho testimony of the
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tnat there L3 o need for an express sorvice to
hondle packages ol less taan 100 pounds in welight. This part of

the application will be granted.

A pudlic hearing having‘boon neld in the ﬁbove-entitléd‘
proceedings, evidence naving beon received, the mattor haéiﬁk oo
duiy submitted, and the Commi ssion be;ng fully advised in the
ises and hereby Iinding tnat oubl;c convenience and necessityca
require, o o - | o  “
7 IS ORDERED
(1) Thet rcspondcn* in Case No. A887 20th Contury Del;very
Service, Inc., a coroorut on, cease and desist from opcrating,
directly or indirectly, or by any ,ubterfupe or device- any motor‘
vehicle as a highway cormon carrier, as defincc in Section.z 3/4
of'the Public Utilities Act,.for co:pcn*at*on over the public .
hnig ghways of the State of Californis, between fixed term;ni or over’
gular routes, unles and unuil sald 20th Century uolivpry bervice.
re. shall have obtained from the Public Uo¢lit;eo-Comm¢gsion,‘a"
cortificato of public convenience and necess:tyftherofori
(2) That a-ce**’f;catc of pudblic convenience and neoe oy
ve, and it horeb? is, gr“nted‘to 20th Cenou“y_De ivory Sorvice xp¢”
a corporafion,fopplicant in Epplication No. 28494, authorizing tho‘
etéolishmon* and oporation of a .service as. an cxpro s corporation
as that tera s defined in Seetion 2(k) of tne Public Util‘ties Aou, |
from points in the Los Angelces Drayage Arca, as describod‘in,Decis;c:J,

No. 32504, dated Octoder 24, 1939, in Case No. 4121, 42 CRC 239, to

;;;-
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the points of dolivory now served by this company undor-its'oxisting
autheority as an express corporation for the - transportation of
packages and oarcels woighin~ not over lOO pounds and moasuring

not moxre thon lO feet in length, nor more than 160 inches in longth
and girth, combinod.

{3) That in providing service pursuant to tho oortiricate

norein granted the following scrvice roqpiremonts shall be obsorvod

(a) Anolioant snall file a writton accoptance: of tho
oertifioa ¢ horoin grantcd within a period of not .

to oxcoed thirty (30) days from the offoctivo
dato acrool.

Applicant saall, within oixty (€0) days from the
effoctive date hereof and upon not less than five
(8) days' notice to the Commission and the pudblic,’
estadlish the service herein authorized and conm~
ply with the provisions of Goneral Order No. 80,
and Part IV of Goneral Order No. 93-A by filing,
in triplicate, and concurrently making effeetive,

tariffs and time schedulos °atiofoctory to the
Commission.

(e) Applicont shall use the scervicoes of underlying
common carriors which have proper authority from
this Commissfon to conduct this type ol hauling.

(4), In all othcr'rospoots\oho appl;cation No. 28494‘shall'bo
deniod. o

IT IS PURTHER ORDERED that tho Scerctary of tho Comni ssion
shall ‘causec to bo served upon 20th Century Dolivory Sorvico Inc.

a cortified copy of tni. Ordor.
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The effective date of this Order shall be twenty (20) dzys

from the dzte of service up?7 said respondent. | ' %

pated at__slga (tgu cieed”  , California, this (3=

day of. %mﬂ 1948.




