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Decision Wo. X184S

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF CALIFORNIA

FLOYD B. CROSS and ZAMRIET CROSS,
aushand ancd wit'e, copartners

Complainants,

Caze No. 4921

V3e

M.A.J:O P;S‘I‘RO'JE’ \,O_Lng b‘l gsiness as
VALLEY HILK TRANSPORT

Defendant.

)
)
)
)
)
)
)
)
)
)
)
)

depbert Cameren, Jor complainants; Carter, Young and
Zotterbern, DY Alcaard ¢cuxh, ror_defendants.

Complalnants rloyd B. Cross and Harriet Cross are husband
ant wifle, and coportners onerating as a highway cormon carrier under

uthority Jrom this Conmstission in the transnortation of "r

X Ll én¢
other dalry »roducts {rom polints in the Antélope Valley south of
Rosamend, including Resamond, and from Saugus and Newhall, ﬁO‘Bur-
vank and Los Angeles, and for the return transportation of articles
anc coumodlules necessary for the business of dairying, and con-
signed only to dalrymen shipping from the above-ménﬁioned points
over applicant's service to tac City of Los Anzeles, includ-

ing feed, dalry supnlies, acetylene tanks, ommonla vats, utensils,

and machinory used exclusively in dairying, end also for the general




transportation of freisht of all classes, upon demand, Yetween

n (1) | )

Bouquet Canyon and Los Angeles.'

’ Defencant, Mario Pastrone, 1s an individual doing dusi-

ness as the Valley wilk Tranéport and holds Permit No. 19-26412 H
from thals Commission, authoricing operations as a highway contraﬂt
carrier, as defined In Sectlon 1(L) of the Eighway Corrlers' Act.
The complaint alleges that the defendant has conducted
operations as a hignway ccimon cerrier without having the proper
authority thercfor, as éCQuirea by Section 50 3/4 of the Public
tilities Act. In ancwer tnéreto, defencant has alleged that his
operations are thoce of a contrsct carrier. A4 determination of
espondent's status, as zhown by hls hauling activities, thus bé-
comes the issue we are called uonon to declde.
A public hearing in the matter was held at.Lancaster on
February 16, 1948, before Commissioner Potter and Examiner Syphers.
At that time evidence was adduced and the matter submitﬁed. It is
now ready for ceclcion. |
At the hearing 1t was developed that there are at preseht
seven shinpers in the Lancaster areca who use the services of public

b

carrdiers to shlp milk and dalry nroducts to creameries in Los Angeles.
Three of these shippers sell their products to the Xnudsen Creamery
In Los Angeles, whereas the other four sell their products to the

Superior Milk Producers which organization compriszes & group of

(L) Decision No. 106418, dated Sentember 19, 1925, on Application
No. 11232, granted this authority to S. A, Gates. The certifi-
cate was transferred Irom Gates to O. W. Snauldinb by Declision
No. 19920, cated June 22, 1928, on Application No. 14756, from

“"lalng to L. 7, mch&nney, by Decision No. 2409¢, dGated :
October 3, 19 1, on Application No. 17664; and from dckinney to
Ployd Cross and darriet Cross by Decislon No. 36759, dated
December 7 1943, on Application No. 25818.
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dairies that nave a contract with the Golden State Crecamery Company
in Los Angeles. Cross transports the milk and dalry products that
re destined to the Knudsen Creamery Company and Fastrone does the

nauling of the products destined to the Golden State Creamefy.

Cross nresently has the followlng equipment: one GMC
truck, three Chevrolet tractors, and two semi-trailers. According
to hls testimeny at the hearing, this equipment wou;d e sﬁfficiént
to serve all of thc'seven shippers in theo so-called Antelope‘vdlloy.

-

However, Cross has not deen able to obtain the business of the ship-
pers dealing with the Golder 3tate Creamery and, as a result, he
contends that he ig belng damaged by tie activities of Pastrone.

The hauling charges for this transportotion were pald by
the shipper-producers prior to the wer. DUuring the war, as 2 |
result of 2 teuwporary regulatlon, tie dalrles pald the chafges.

Tris arrangenent continued untlil Septewmber 24, 1947, at which time
the practice was again resumed of the snlppers paying the transpor-
tatlon charges. In actual practice the dalries lssue checks to the
haulers {for the frolight charged; however, the dalries, in turn,

deduct thaese charges from the amount pald to the producers for milk

30 Eﬂé ﬂé; ”ﬁsu t 18 tﬂ&{ she oroducers ultimately pay these frelght

chargos.

Thero ia apparently no queatlon as to the hauling by Créss
to the three saippers s.ip ping to Xnudsen. Thus, the problem nar-
rows down to :he schivitics Iln connection with tae four shippers
vino are now zhinpling by Pa onc. As to *hese four shippers, the
testimony indicated thav, in the spring of 1946 the Golden State
Dairy offerecd r'inanclal Ziolp teo certaln individuals to cnable thenm

to dulld darnc snd sct up in the business of producing milk. The
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individuals operating under these arrangements are the four shippers
now using Pastrone for thelr hauling. At the time these additlional .
acilities were belng set up Iin the Antelope Vcllay,'the‘Golden
reamery contends that it attompted’ to make arrahgemcnts for
nendle this milk. However, Cross.refuséd to perfdrm,this
nauling and 1t was then that a contract was envered into with
2astrone under which ho has been performing the hauling since that
sime. A cooy of a contract dated July 16, 1546, between the Golden
State Company and Pastrone was Introduced in evidence as Exhidbit
No. 4. According to the tostimeny, this Ls the contract under
wnieh Pastrone has bYeen, and now 1s, rauling. Furthor testlmony

B

vresented by Pastronc li that he deals directly with Golden
State, The creamery gets the business and directs him as to the’
hauls to be made. Pastrone docs not make any arrangdments with the
milit producers.

It is truc that the shipping publis for dalry vroducts
from the Antelope Valley 4s limited in that 1t consists of but seven
shippors. It is alse true that there was.somc.tcstimdny introcduced
for tae purpose of attempting to show solicitatlion on tho part
of Pastronc. Ixhibit No. 2 is a letter whlch Pastrone wrote‘to the
Xnudsen Creamory Company on Anril 8, 1947, This letter, in effect,

iviscs Knudsen that Pastrone 1s hauling in the Antelowe Valley:
. "IL you are cvery in neced of my serviec I would be glad
." Howaver, other testimony showed that Pastronc had
previously hauled for Xnudgen In anotaer area and was now advising

i1t of his activitics in Antolepe Valley. This was the only in-

stance chown whexc Pastrone contacted Knudsen and he has performed

no hauling for it vhatsoever in Antelope Valloy. Exnivit:No. 3 is




2 note dated January 28, 1948, which Pastrone left in the milk foom
of one of the shippers for waom e nauls. The substénce of this
letter is that therc will be & change in the pickup time. The let-
"stapting Feb 1, 1248 we will pick up your milk at
al question at Issue, tﬁerefore, is whether
tivitlies are those of a contract carrler or
After a careful review of the
testimony, we find his operations to be those of a contract carrler.
One of the essential tests of a highway common carrler is o holdihg
out %o serve the publiec. Sueh a helding out may conelst of adver-
tising, solicitation, and otaer methods. However, the facts herél
under consideration do not indicate any neolding cut on the pébt of
Pestrone. ie nauls exclusively for the Golden State Creamery Conm-
pany, all of his deliverics are to one point, he operatés under &
definite written contraect by the terms of which he receives payment
for ais hauling from Golden State Creamery. Apparently, the arrange-

ments besween Golden State and the shippers de not concern Pastrone

.

and he has no part in thelr making.
Purthermore, we cannot ignore the pecullar clrcwistances
case. At the time of making the contract, July 16,‘1946,‘
the Colden State Creamery was requlred by law to nay the transpor-
tation charges. It was not until September 24, 1947, that they

were agalin nermitted te deduct these charges from the payments to

(2) : _
milx producers roxr tilelr milk . Secondly, all of the milk sold

2) Stabilization and harxeting Plan, as Amended, for rluid Milk,
Los Angeles County Marketing Ares, Order No. 29, effective
Septeaber 24, 1047; Llssued by the Director of Agriculture of
the State of California, pursvant to the provisions of Chapter
10, Division 4, Agricultural Code.

~5-
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by the four producers here involved is sold through one marketing
agent, the Superior Milk Producers. As a matter of fact, Golden
State has a contract with this organization for the §ur¢hase of
milk rather than a contract with the actual producers. The
deduetions for freight charges are blanket deductions‘from the -
payments made to Superior lilk Producers, who, Iin turn, allocate

the charges amwong the various producers. Finally, there was testimony
to the effect that the receiving facilitles at the Golden State |
Creamery in Los Angeles are such that the arrival of trucks must

be scheduled. There is not room for several trucks to Dbe ﬁnloading
milk at one time, thus the haulers must arrange with the Creémeryk

as to arrival time.

The contractual arrangements and the specialized conditions

under which the milk is hauled indicate contract carriage.

We find that the facts in this particular case are in-
sufficient to sustain the complaint, and after full consideration’
of all the evidence presented herein, we conclude that the complaint

should be dismissed.

Public hearing having been held in the above entitled

proceedings, evidence having been received, the matter having been

submitted, and the Commissior belng fully advised in the premiées,

IT IS ORDERED that Case No. 4921 be and it is hereby

dismissed.
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The elfective date of this order shall be ‘twenty‘ (20)

days from the date hereof. ZZ
Dated at 0@@ M, California, thls % -
4
day of ?Z/a;, , 1948.




