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Decision :~o. 41545 

BEF'O:1B 'II}:E ?1.JBLrC 'WT!1ITIBS Co:\.u;rISSION Or' 'rHE STATE OF CALIFORNIA 

';;'LO)J) B. C::\OSS and l-:J.~~:\IE:r' :~OSS, 
husband an~ W:f0, copartners, 

) 
) 
) 

1,'fA~!O PP.S'l':::O:'lE, doing 
VAL1'E:Y J,':ILK {.r::ANS~)ORT 

Complaincl'lts, ) 
) 
) 
) 

bl.1.si:1e~s as ) 
) 
) 

Defondant.) 

----------------.-----------------} 

.. 
Case No. 4921 

Herbert Co.r:;e~~. :;~'0:l:" co;nplo.:l.~1a!"lts; Carter, Young and 
Zctter',)erf!, by Rie::ard YOU:lg. for dei'0ndants. 

Co~plalnunts ~loyd B. Cross and Ha~riet Cross a~e husband 

nne. wli'e ~ O1"..C cop:lrtnel"S oycrt..tir~e D.S a h:tZ!'lw.9,Y co:mmon carrier under 

u'J.thority fron: thi~ Conl:~.ission in the trans,ortation oi' "milk and 

ot::er o.air:: p:r·oci'J.cts f'rcr.l pOints :in t;"e Antelope Valley south 'of 

Roca!!1onc~, :!.r..cl ucl1ng Rcsar.'lonc., 0.nd froo. Snugu.c .9.nd Newhall, to Bur-

OOIJ-c anci. Los Angelts, and. for t;le return tr1lr.s,ortaticn of articles 

uno. .:o~:~mod1 ~1es nece~sp,.ry 1'or the business of dairying, a.nd con-

signed only to dair'j":':1cn :hip::;ing from. the aoove-mentioned points. 

over a,plicant's servic? to the City of Los Anselcs, i~clud-

ing feed, cic.ir'J" sur,;?lies, :J.cctylene 'tt\r.J-ts, ~lilrlonia Vo?i.ts, 'xcensils ~ 

a.."1C r:lachincry uocd exel ',ls::, vcly in cl~iryins, . .?nd also for the ge'nersl 
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t~anzpo~tation of frei:ht of ~ll cl~sses, upon demand, oetween 

':':I ,.. 'L~' 1 n(l) l,.Iouquet oJanyon ana. os .I'\.",[;e oz. 

Dcfenc.;ant, !,:ar;!,o Pastrone, is an individual do1ng bus1-

nt~SS a~ the Va.l1ey hli.U~ Tronsport, o.nd holds ?el"'rni t No. 1~-26412 H 

f~O~!l t:,,·.!.s Coru:.n:!.s~ion., o.u'tho::'io:.inS operations as a. highway contract 

co:"rier, as dc,t'1ned in Section 1(1) of the H:l.sh.way C~rricrs' Act. 

'rhe co:n.pla.int Sl.J.leges that the defendant has conducted 

operc.t10ns as a h:!.ghW.9.~r CC:TJ1~.On. carrier ',V'l thout ho.v1n.g the proper 

authority therefor, a;;; required by Section 50 3/4 of the Public 

Utili ties Act. In an:;:W€lr t.:lcr'eto, dei'endan.t hils alleged tha.t his 

operations are those of CL contr's,ct carrier. A determination of 

re~pondellt's status, as ::;~Owrl b7r his hauling activities, thus be-

CO::les t2"e issue wc are celled ·\':.'~o~ to decide. 

A publlc l'lenrinc :t!1 the :':letter was held nt La.ncaster- on 

February 16, 1948, oei'oI'e CO:!l..'!':.issio!'le~ Potte~ and EX&'''!liner Syphers~ 

At th",t time evidence wo.::;: adduced and the matter submi tted. It is 

now rcaay for decicion. 

At the ~es.ring it was developed th~'t there are at present 

seven :hl,pers in the ~ancaster arc~ who use the services of pub11c 

carriers to ship milk CLnc dairy products to crea.';'leries in Los Anceles. 

Three of 'chose shippers sell their products to the Knudsen Creamery 

in Los .co .... ",Soles, ';;ilcreCls the other .four sell their products to the 

Superior Milk Producers which organizo.tio!'l cornpJ:"ises a Group of 

(1) Decision No. 15415, dat~d Se~tenoer 19, 1925
1 

on Applicat10n 
No. 11232, 2,;:- ~ted this author1 ty to S. A. Gates. Th,,! cert1fi­
cate was tro.nsfc~red from Gates to O. '.~l. S,nuldine by Decision 
No. 19920, dated June 8~, 1928, on Applicat10n No. 14156, from 
Spau1C:ing to L. io'. 1:~cK::'nney, by Decision No. 24099, dated 
October 5, 19~1,on Application No. 17664; 0.l'l9. from ;'/lcK1nney to 
Floyd Croos c.nd .::lo.rrie·~ Cross by Decision No. 36159, da.ted 
Decel":lber 7 .• 19~3, on Application No. 25818. . 
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dail"'icsc~$.t :-:'D.ve a contl"t".ct '.'lith the Golden State Crea..-nery Company 

in Loo A!lgclez. Cross trul'\sports the milk and dairy products that 

are clcct~:r:.cc. to the Knudoel": Crerunery Compo.ny and Pustrone cloe$ the 

b.auH.ng .,1' the products destined to the Golden State CreDJ':'lory_ 

Cross ::.-rescntly has the following equipment: ... one G?t.C 

tr1J.d~, thi.'ee Chevrolet tractors, .9.:'l.d two oem-trailers. According 

to his t0sti::lon:r at the h.::m"in:::;, this equipment would be suffic1en~ 

to serve all of the 5e"ven sh:tppe::'s in tho so-cs.lled Antelope V 0.1 1 o-y:_ 

Eowevcr, Cross hns not been nole to obtain the business of the ship-

perc dealing w';' th t!l0 Golden St~ to Cr'~a.'11erJ sn6, us aresul t, he 

contends that he is being ~.o.l~a0ed OJ t:::.e t:.c ti vi tie s of Pastrona_ 

I1'1he ho:>'" -1-,.." .. .. l.;lolw4.. .......... • ... b this tr-o.nsportD.t1on were paid by 

the s1?ippcr-producers prio::' to the we.r. DurinG tl"lc wo.r, as 0. 

re:::ul t of' ~ tC~!1!':)or8lry regulot.l.':m .. the dairies ,Po..id -t:he;, chnrge$. 

Z"':.i S aI'ranSencnt con'c:tnued un!;il septe~:'1bcr 24, 1947, at which tir.1e 

the practice vms 8.5:;\i:'. rcs\uned of the shippers paying the tra.nsp~r­

tation chctrges. I:l ::l.ctuF.ll pro.ctico tho do.1rico issue checks to the 

ha1..:.lers tor the fI'oight. charged; ho',v\;)vcr, the dciries, in turn, 

deduct t:'lose cho.rgoOs !'!,Ol~~ the OJ':'lount paid to 'che produccl"S for :oilk 

SO t1e ~~IC YI(jsult is tb.~t tht; 'i~l'lod\lce:rs ul timntely pay these freight 

Thoro is D.PPllrl'ntly no qU<:'l:'ltlon nst;ot;ho hauling. by Cross 

to t~'l.e three shippe:'$ shipping to Knuds~m. Thus, tho )!roolem nO.r­

row:;: dO'N:l to :110 Dcti vi tics in cormectlon \,11 t11 t~e four shi 'O'Oers 
4 • 

who are now :::hi::!ping by ?~S t:. ... O:1C. As to ":;hese fou:!." shippers p the 

testimony indicated t::~ac, i~'l the sprinG of 1946 the Golden State 

Dairy offered financial ~olp to ce!'tRi~ individuals to enable them 

to tlu11d ~c.rn:; c..nc. :let up :!on tl-:..c ou~inoss of produc1ng milk. The 
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inc.ividuf.J.lc o,o:::,ating under these> a!"Nl.ngC::10nts o.X"e the four shippers 

~ow using ?a.st::-one fo::- their h~~uling. At the time these a.d~i tional 

fc.cili ties v:erc 'being set up in the Antelope Vc.lle;r, 'che Golden 

Stoto Cr8t<.!'1c::"y contends tha.t it att'3:nptec.' to l':'la:~e arrangenents to'!' 

Cross -:0 hc.ndlc th1s milk. Howover, Cross refused to perform. this 

hc.ul1ng and it wo.S then th~t 1.1 contrs.c twas en':;ered into with 

?sstrone under which hc has 1:>cen performinG the hauling since that 

~ime. A copy of n contr$.ct dated July 16, 1946, between the Golden 

Stato Co~pany ~~d P~ctronc wss introduced in evidence as E~~ib1t 

No.4. According to tho t6ctirn(Jny, this is t;hc contract under 

which Pactrone has beon, :md now is, haullne. Furthor testimony 

presented by ?astronc indicatod that he deals directly with Golden 

StatG. The croa:w!'y set:;; the busil"l.eSS ::mc' dir0cts 11inl as to ·che 

~auls to bo made. ?cst~on0 docs not ~ako any srrangcmc~t~ with the 

r.".il:~ producers. 

It is true that thi:,! shipping publ:t~ for dairy products 

from the A~tC'lo:oc Va.110Y is limited in th$.t it consists of but seven 

~~'lipp(;rs. It is also true that there was some. testimony introduced 

for the purpose of ntte::'l.I'tin(5 to show so11e1 tation on tho part 

of Pastronc. E~1ibit No. 2 is a letter which Pastronc \~ote to the 

Knudsen Cr'ca1::ory Company on April 8, 1947. 'Xl'l1c letter, in effect, 

o.oviscs I(nudscn that Po.stronc :i.s hauling in th0 Antelope Valley 

I!!:, you are CVC1':'? in need 01" my service I would be glad 

t r- ..... · ... 1'0 "'~o" 11 .,,; ... J.,c,.;; ... ..v ~. rlowever, other tust:i.:r.lony s.b,('~wed that P&strone had 

previously h[tulcd ~or Knuc:~.e::~ in $.notnor ax'ca (l.ncl was now advising 

it of his activiticz :tn ArlccJ..,")0 VD.l1ey. This waG. the only in-

st~nce :hown whe;:"c Pastron0 cont,,~,ctcd Knudsen ond he hae p~r!'orr.1cd 

no hau.ling for it who,tsocvcr in. A!'l.telope Valley. Exh1·o~t'No.:3 is 
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II note do.ted Januory 28, 1943, which Pastrone left in the milk room 

of one of the shippers for w:1on. he h.aul~. The su.bstance of this 

lettl;;r is that there ',\1111 be So change in the picku?ti:me. The let-

ter,SC3.'CC3: "$ta.rti~g Feb 1, 1948 we will pick up your rlilk at 

2:30 ?:~~. If. 

'rhe pri:'),cipo.l questior. at issue, therefore, is whether 

or not Pnstronc's ~c~ivitles are those of a contract carrier or 

those of a highway CO::l.r.10n I'!srrler. After n careful review of the 

te~timony, ',ve f:i.nd his operations to be those of s. contract carrier .. 

O:le of t,he essential te~ts of a hic:hw8.y CO::1!!l.on carrier is e. holding 

out to serve the pub:ic~ Such a hcld~ng out ~ay contist of adver-

t1sing, solicitation, and other ~ethods. However, the facts here 

under consieeration do not ir.d1catc nny holdinz out on the part of 

?e.stronc. !ie huuls exclus.1.vcl~" for the Goldel'l St~te Cree.!:1ery COI:l-

p~!'ly, all of his deliveri..::s s.!"e to one point, he opel'o..tez under a 

definite 'written CO:lt::'BCt by the terns of which he receives payment 

for h!.s h,'luli!'lg fro!'!. Golden St.'lte Creamery. Apparently, the arrange-

:!lents be~we0n Golden State and the shi?pc:t's de not conc'ern Pastrone 

and he has no part in ·their making. 

Fu:::, the r'!110re , we c ~.nnot ignore the peculia;:- circumstances 

of this co.se. At the time ot =:1s.king the contr$.c1~, July 16, 1946, 

the Col de:). State Crerur.ery wez required by law to pay the transpor-

tation charges. It was not until September 24, 1947, that they 

were ozo.in permitted to seduct these cha:::'ges from tne payments to 

-.(1" proo'uc"' .... '" r"o .... · t"-"""i r ''''''"lk (2) Sec' ond' .,. a'll 01' the ""-:lk sold ",u, r. . c ... o.J ~ .,,<;,_ •.• ;1... oJ.. oJ , J.. ..: .... 

( ::d Stabiliza~ior! and Illsrl<etinij' Pl~n, as J~mended, for iluid Milk 
Los Anselcs County Marketins Area, Order No. 29, effective ' 
Septc..:J.oer 24, lS'47; issued by th.e Director' of Agriculture of 
'the State of C alifornic., pl.1.):'suan·c to the provi sions of Cha.pter 
10, Division 4, A~1cultursl Code. 
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by the four producers here involved is sold through one marketing 

agent, the Superior ¥dlk P~oducers. As a matter of fact, Golden 

State has a contract with this organization for the purchase of 

milk rather than a contract with the actual producers. Th~ 

ded~ctions for freight charges are blanket deductions from the 

payments made to Superior I,Zilk Producers, who, in turn, a.llocate 

the charges a~on8 the various producers. Finally, there was test1mony 

to the ~ffect that the r~ceiving facilities at the Golden state 

Creamery in Los Angeles ar~ such that the arrival of trucks must 

be scheduled. There is not room for several trucks to be unloading 
, 

milk at one time, thus the haulers must arrange with the creamery 

as'to a,rri val time. 

The contractual ar~angements and the specialized conditions .. 
under which the milk is hauled indicate contract carriage. 

We find that the facts in this particular case are, 1n~ 

sufficient· to sustain the complaint, and after full consideration' 

of.' all the evidence presented herein, we conclude that the comp~a1nt 

should be dismissed. 

Public hearing having been held in the above entitled 

proceedings, evider.ce having been received, the matter having been 
, 

submitted, and thf:\ Co::m:issior. being fully advised in the premiS'es, 

IT IS ORDERED that Case No'. 492J. be and it is hereby 

dismissed·. 
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7ne effective date of this order shall be twenty (20) 

days fro~ the date hereof. 

0"k< ~ ~ 
, Ca11fornin, this _ ...... 1 __ -_ Dated a.t 

day of -_...:IzJ::...:,~a;:"::f""'<.c::...._---, 1948. 


